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Foreword

During the general discussion on labour administnaand labour inspection at the
100th Session of the International Labour ConfezdncJune 2011, delegates pointed out
that labour inspection cannot be fully understoatheut considering the procedures for
imposing sanctions or penalties. These procedures nacessary as a remedy for
violations, while also acting as deterrent.

Sanctions are only one of the means of action abailto inspectors to enforce
compliance. However, in many cases national rubespactices governing sanctions are
unclear and do not give sufficient or clear guidate inspectors on ensuring compliance
with the law.

In many labour inspection systems the principalc8an takes the form of
administrative fines, which can be appealed befoceurt once administrative procedures
have been exhausted. This means that labour ingpednhterventions involving
administrative, civil or penal proceedings canmitely be challenged in court. In certain
countries, there are specialized social securitpentorates using special administrative
procedures of their own, providing for automatidiliation and expeditious means of
enforcement.

In another group of countries, special methods Haeen developed to allow the
inspectorate and the judiciary to cooperate tonth&mum extent possible with a view to
ensuring the effectiveness of labour inspectiorerir@ntions. For example, in several
countries units have been established within theistties of Labour (General Directorates
of Labour) to deal with records of administrativedacriminal proceedings and ensure
coordination with the Ministry of Justice to impeothe handling of cases. In this regard, it
is worth recalling the comment by the ILO CommittéeExperts that the effectiveness of
measures taken by the labour inspectorate “dependslarge extent on the manner in
which the judicial authorities deal with cases mefé to them by, or at, the
recommendation of labour inspectors”, and that mmessshould be taken “to raise the
awareness of judges concerning the complementdeg f the courts and the labour
inspectorate™,

In this study, the reader will also find severalamples of different national
approaches to labour inspection fines and monetangtions. In many countries, such
fines are modest and do not constitute sufficiegtemlents, especially for medium-sized
and large enterprises. In addition, it is sometimhiégcult to collect the fines imposed. In
this regard, a good number of countries have inited realistic levels of fines and have
proposed more flexible and automatic methods fderd@ning them. In Europe, for
example, in view of the costs involved in detectimgleclared work, the penalties for this
have been increased accordingly.

Innovative sanctions have also been introducedudimy administrative penalties
that affect the vital economic interests of theegmtise, such as withdrawing the eligibility
of the enterprise to participate in public tendersthdrawing subsidies and public
assistance, closing down the undertaking, whetlporarily or permanently, or even
removing certain administrative privileges.

One lesson drawn from this comparative study ig thaorder to be effective,
sanctions must not only be adequate in terms ofuaimand visibility, they must also be

1 CEACR: General observation concerning Convention&l, 2008, p. 97.




effectively enforced by appropriate bodies and pdoces, while ensuring due process of
law and preventing abuse.

At the same time, there is a new tendency to ugtagoe and prevention as a form of
deterrence, and several countries have introducadiping approaches to the adoption of
deterrents. This is particularly true of campaitprsreducing and preventing occupational
accidents.

This comparative study makes it even clearer thabwind system of labour law
compliance needs to be properly designed, so &g ttompatible with a country’s legal
traditions and administrative procedures. Our hispthat this study will prove useful for
those who are in the process of designing or rgdesj their system of sanctions to ensure
the effectiveness of the labour inspection system

| offer my sincere thanks to my colleagues Ms Mdnig Vega Ruiz and Mr René
Robert, who coordinated the research on sanctindscampiled this comparative study.
Many thanks also to the experts who contributetbnat studies for this research project,
namely: Philippe Auvergnon, Paul Benjamin, FilipBignami, Stefano Caffio, Sean
Cooney, Alexander Godines, John Howe, Henrique c#idilagalhdes, Sujit Kumar
Mukhopadhyay, Virginia Mantouvalou, Pablo Paranmegqlim Pintado Nunes, and Jean-
Marie Souvereyns.

Giuseppe Casale

Director
Labour Administration and
Inspection Programme (LAB/ADMIN)
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Introduction

The primary, though not the exclusive, role of andstic system of labour inspection
is to secure compliance with the provisions of teplicable labour la. Labour
inspectors carry out this work using a variety ppmaches, which, broadly speaking, fall
within the complementary and sometimes overlappiategories of compliance and
enforcement. While compliance is an important direr labour inspector’s strategy for
securing respect for labour law, compliance measatene are not always adequate or
even suitable for ensuring that the laws are réedeand violators held to account.
Enforcement matters too. The focus of this studyoristhe actions taken by labour
inspectors in their role as labour law enforcers] &specially the various sanctions
(whether administrative or judicial) that are aahle to an inspector to penalize infractions
and in so doing, to compel employers to bring tpedctices into line with the law.

In English, the word “sanction” has at least twliedent and potentially ambiguous
(if not contradictory) meanings. Whether used agmd or a noun, the term can signify
either anapproval or apenalty In the first sense, “to sanction” a behaviour oagan to
give permission for that behaviour. In its traditb legal sense, the word has the opposite
meaning, referring to the prohibition of behaviamd, more specifically, the imposition of
a penalty or fine. It is this second legal sense,notion of sanctions as penalties, which is
the subject of the discussion that folldws

It should be noted that the wosenctiondoes not appear in the English version of the
ILO Labour Inspection Convention (1947), No. 81stead, the ternpenaltyis used in
referring to the consequences of labour law viotati(Article 18). In its comments on the
application of Convention 81, the ILO CommitteeEdperts uses both wordsenaltyand
sanction sometimes interchangeably, without defining eiteem. While the worghenalty
might have been suitable for the discussion betbe,wordsanctionhas been chosen in
order to avoid possible confusion about the scopdalmour inspection actions being
considered. Confusion might well arise becausenthiel penaltyis often associated with
criminal penalties or monetary fines, to the pdnexclusion of other forms of
enforcement actions. While the wasdnctionis not part of the language of Convention 81

2 Article 3(1)(a), ILO Convention No. 81

% For the labour inspectorate, the functions of exgment and advice are inseparable in practice.
See ILO General Survey 2006, para. 280.

“ Ballentine’s Law Dictionary defines the word “séinn” in part as a coercive measure which can
include; (1) prohibition, requirement, limitatiom other condition affecting the freedom of any
person; (2) withholding of relief; (3) the imposti of any form of penalty or fine; (4) destruction,
taking, seizure or withholding of property; (5) essment of damages, reimbursement, restitution,
compensation, cost, charges or fees; (6) the rempeint, revocation, or suspension of a license; or
(7) the taking of other compulsory or restrictivaian.

® The same term (penalty) and an almost identicaVipion appear in Article 24 of the Labour
Inspection (Agriculture) Convention, 1969 (No. 128Jticle 9(2) of the Occupational Safety and
Health Convention, No. 155 (1981) also refers terfgties” in the context of inspection systems:
“The enforcement system shall provide for adequadealties for violations of the laws and
regulations”.




(or Convention 129), another reason the authorshisevord throughout the study is in an
endeavour to bridge the terminology across theettameguage versions of the Convention.

The term “sanction” must be understood broadlyetzompass a wide range of
actions or penalties that might be deployed. Labinspection sanctions usually refer to
administrative and criminal enforcement (includfimges). Legal action can be taken in the
case of labour law violations, ranging from injuoos and the requirement to pay sums
due (e.g. back wages or unpaid social securityritmrions), to the revocation of permits
or other administrative privileges, and even prisentences. In the following pages, we
will look at the variety of approaches to labowwlaanctions found in different national
legal systems for the enforcement of labour legitsta It is hoped that this will make a
comparative contribution to assist policymakerghair consideration of the factors that
make up an effective labour law sanctions regime.

A crisis of enforcement?

The question of labour law enforcement has comnee sharper focus in recent years,
and according to some authors and practitionersfallmv developments in this area, we
are now seeing an enforcement cfisis the world of work. This has been caused by
several factors, and has been exacerbated bydaetrglobal financial, economic and debt
crises. The first of these factors is a lack ofwiealge about labour laws and regulations,
which can be traced to a lack of information abexisting labour institutions and their
public function. Many workers and employers arewsr& of the role of labour inspection
and the capacity of inspectors to provide advicetlo® improvement of workplace
practices and the promotion of a culture of preleentAt the same time, the proliferation
of new forms of employment and complex supply chamnsulate workers from efforts to
raise awareness of their rights, and constrairabiléy of labour inspectors to enforce the
law in the face of such a varied workforce. Finalhudget cuts in the area of social
spending in several countries directly affect tlodétdm line of enforcement authorities,
particularly labour inspectorates.

Nonetheless, because of challenges for labour tamptiance, due especially to the
financial and economic crisis and the possibledase in undeclared work, some countries
have made it a priority to revise their sanctioypstams and procedures. This has been the
case in Argentina, France, Italy, Portugal, SoutficA and Spain (see below for specific
examples).

The credibility of any inspectorate depends in partits ability to advise employers
and workers and their organizations on the mostcéffe means of complying with labour

® By comparison, Article 18 of the French versiorCainvention No. 81 uses the worskhctions.
Similarly, the Spanish version of the Conventioresushe word $ancione$ The English and
French versions of ILO Conventions are equally auitative.

" Additional information can be found in the 201leimational Labour Conference Report on
Labour Administration and Labour Inspection:

http://www.ilo.org/wcmsp5/groups/public/@ed normA&fpnf/documents/meetingdocument/wecm
s 153918.pdf

8 See Davidov Guy. The Enforcement Crisis in Labbhaw and the Fallacy of Voluntarist
Solutions, The International Journal of Comparative Law amdiuistrial Relation®6, no. 1 (2010),
61-81.




legislation? However, it also depends on the existence andcapipn of a sufficiently
dissuasive enforcement mechanism, regardless ofheth@ country has a general or a
specialized system of labour inspecti8rzor any labour inspectorate, the functions of
enforcement and advisory services are complementdrgugh certainly not the only or
even the most important tool at the disposal gbéetors, sanctions play a complementary
role to other means of action such as awarenesisigaind preventive measures.

A labour inspection system has a dual role. Ondhe hand, it supervises the
enforcement of legal provisions (including workiognditions, employment relationship
regulations and health and safety standards). ©rotiier hand, it provides information,
training and advisory services to workers, emplsyand their representatives. In this
framework, sanctions that are properly tailoredcateountry’s regulatory and economic
conditions are complementary to the overall purpgiggromoting compliance with labour
legislation. As such, sanctions are only one medrztion available to labour inspectors
to promote, or in this case, enforce compliancé Veibour legislation.

Prevention measures and enforcement sanctions @rglementary to the overall purpose of promotin
labour standards. It is essential for labour adretration systems to establish appropriate and tyme
processes for imposing and enforcing fines, as aselimely proceedings consistent with the prirespbf
due process.

—Q

Conclusions on labour administration and labourdastion, para. 21*

In some instances, national laws and practicesrgog“social” sanctions (including
labour sanctions) are unclear, do not give sufficgiscretion to labour inspectors or are
too cumbersome to be applied. In addition, the arhofi the sanction is sometimes too
low to be dissuasive or at other times too highdaealistically applied (disproportionate).
Sanctions can be seen as a means to compel engployeke corrective action and to
dissuade them from future violations. However,ahaions are to have such results they
must be effectively applied and enforced. As saciministrative procedures for imposing
and enforcing sanctions must be based on the phinaf timely and effective action,
which is not always the case. While the legal stmecof a sanctions system is important,
appropriate administrative processes as well aslyijudicial proceedings for imposing
and enforcing sanctions must accompany it.

In this regard, the broader system of labour adstrsion must consider how to
design, implement and administer sanctions in @@t manner. This should be done in

° See the ILO General Survey of reports concernindpoua Inspection Conventions and
Recommendations, ILC 95th Session, Report 111 (Bt
http://www.ilo.org/wcmsp5/groups/public/---ed_protle--protrav/---
safework/documents/meetingdocument/wcms 108572.pdf

9 Labour inspection systems are commonly categorazedgeneral” or “specialized”. General

systems are responsible for monitoring conditiohsvork and employment, the environment,
labour relations and, in some cases, vocationalitig, migration and social security. In speciatize

systems, the various responsibilities are assigoedifferent inspection services with specific
technical expertise. For example, it is not uncomrtfind a separate institution responsible for
occupational safety and health, including OSH insipa.

L0, ILC 100th Session, Geneva, June 2011. ProwiiRecord No.19.




cooperation with the judiciary, so as to ensureethi®rcement of legal provisions relating
to conditions of work and the protection of work&rs

A number of studies, experts’ meetings and labogpection needs assessments
carried out by the ILO in the past few years sugties, in addition to the need to redress
the enforcement regime, there is a lack of knowdedgd understanding within labour
inspectorates on the subject of sanctions. In flact,national labour officials this is a
largely unexplored area. This study therefore sdekbelp policy makers and labour
inspectors understand more fully the function acops of labour inspection sanctions,
together with the factors to be taken into accaantmproving their own labour law
compliance systems. In so doing, it sets out aetardf comparative examples from
several national systems.

This study draws on and complements a series adnatstudies commissioned by
the ILO}® each describing the main features of their respecsystems of labour
inspection sanctions. As far as possible, eachysmdupported by statistical data from
labour inspectorates detailing the range of sanstiapplied to different workplace
violations. This data will be valuable not only fonproving the comparability of the
studies, but also for providing an objective bdsis planning and prioritizing future
inspection activities and approaches to sanctions.

'2See CEACR: General Observation concerning Convemim. 81 (Published 2008). On effective
cooperation between the labour inspection servgekthe justice system, it was highlighted that
“the effectiveness of the binding measures takethbyabour inspectorate depends to a large extent
on the manner in which the judicial authorities Ideih cases referred to them by, or at the
recommendation of labour inspectors. It is theefardispensable for an arrangement to be
established whereby relevant information can béiedtto the labour inspectorate so that, on the
one hand, it can review where necessary its aifer assessing situations in which, with a view to
bringing an end to a violation, it would be morgajpriate to use other means than prosecution in
the courts or the recommendation that legal adtmaken and, on the other, it can take measures
to raise the awareness of judges concerning thepleonentary roles of the courts and the labour
inspectorate, respectively, in achieving the commiojectives of the two institutions in the field of
conditions of work and the protection of worker3fie Committee of Experts also “hopes that
measures to promote effective cooperation betwkerabour inspection services and the justice
system will be taken with a view to encouraging dil@ence and attention in the treatment by
judicial bodies of violations reported by labouspectorates, as well as disputes in the same fields
referred directly to them by workers and their origations... and that a system for the recording of
judicial decisions that is accessible to the labimspectorate will enable the central authority to
make use of this information in pursuance of iteotives and to include it in the annual report, as
envisaged in Article 21(e). Governments are regaesd provide information on the measures
adopted or envisaged to achieve the above objsctiegether with any relevant documentation”,
http://www.ilo.org/ilolex/english/index.htm

The studies are available on file with the ILO’sbar Administration and Inspection Programme
(LAB/ADMIN). A select number have been published darare available online at:
www.ilo.org/labadmin The present study also reflects the discussibrsLAB/ADMIN technical
meeting in December 2011 that brought togetherréispective authors and a number of labour
inspection officials to discuss their research ifigd and to provide some orientating guidelines to
help design better labour inspection sanction syste




Characteristics of labour inspection sanctions

The general discussion on labour administration hdur inspection during the
100th International Labour Conference concldi#iaat preventive measures and sanctions
were complementary to the overall purpose of pramgotlabour standards. The
conclusions emphasized that labour administratishsuld establish appropriate and
timely processes for imposing and enforcing sansetidn line with the principles of due
process. In this framework, even if sanctions amly @ne means of labour inspection
action, the work of inspectorates cannot be prgpartierstood without considering which
punitive measures are needed in cases of labouwilaations in order to bring about
compliance with the law, correct a given violatiand deter future infractions. In the
course of the ILC general discussion, one of thenmastacles to effective inspections
identified by the social partners and in the animspection reports from many countriés,
was the absence of an effective and dissuasiveeraysf sanctions at the disposal of
inspectors.

For sanctions to be effective, they must also Hereed — that is to say, applied in
practice. In several countries, however, securiffgcBve enforcement represents a
significant challenge. From the national studfeigures on sanctions and infringements
from different administrative records show a ladkenforcement in some specific areas,
particularly in OSH matters. The OSH infringemergported are usually the number of
decisions taken requiring work stoppages or rewylin improvement notices. Other
national studies observe that fines and penalte®aly rarely followed through and that
enforcement procedures are initiated only if aatioh results in serious harm to worker
health or safety. In general, annual labour ingpeateports that contain information on
the outcomes of sanctions for non-compliance indithat legal proceedings to enforce
sanctions deal mainly with cases of illegal empleyin(also called undeclared work),
failure to pay social contributions, and more nartose relating to infringements of
working conditions (i.e. overtime, unpaid wages, )et

1. The nature and scope of labour inspection
sanctions

One way to think about the different kinds of s&md is to visualize a sanctions
pyramid (below), drawing on the classification ahstions as used by the authors Ayers
and Braithwaité/ In principle, the more common and less onerousctgars (or
interventions) are found at the bottom, with insiegly serious sanctions appearing as one
moves up towards the pyramid’s apex. This progoessypically tracks the increased
severity of labour law violations. It may also d@leserved in cases of continued employer

1 |LO Provisional record No. 19, 100Session of the International Labour ConferenceneSe,
June 2011 Fifth item on the agenda: Labour admatisn and labour inspection: Report of the
Committee on Labour Administration, Conclusionsnp@l1 (page 91).

%1n Romania, for example, the National Trade UnidacHa trade union confederation) states that
inspectors confine their action, even in casesepkat offences, to mere notifications which are
without effect, although the law establishes aeseof penalties ranging from a fine to the closifre
the workplace. Para. 286 of the 2006 General Suowdgbour inspection.

6 The studies on labour inspection sanctions covehed following 17 countries: Australia,
Belgium, Brazil, Costa Rica, Dominican Republic, &lvador, France, Guatemala, Honduras,
India, Italy, Nicaragua, Portugal, South Africaa8p Switzerland and the United Kingdom.

1. Ayers and J. Braithwaite (199Besponsive Regulatig®xford: OUP).




intransigence, where sanctions can be ratchetedngswn the event of persistent failure
to meet compliance deadlines, or repeat offences.

Criminal Penaltie
Civil Penalties
Closure of Operations
Revocation of Licenses
Suspension of Operations

Monetary Fines

The analogy of a pyramid, while useful for underdiag the logic behind the
gradation of regulatory sanctions, is imperfecainumber of respects. Sanctions need not
in every case start at the bottom and proceed uswar stepwise fashion. In many
instances, a stricter sanction is immediately agppate when faced with a serious labour
law violation, or where there is an imminent dangethe health or welfare of workers.
Moreover, sanctions are not necessarily issuedabree time. Some measures might be
concurrent and complementary, such as imposingea dt the same time as suspending
operations, or bringing parallel civil and criminabceedings.

In any case, it is useful to think of sanctionspaticy tools that can be applied to
support labour law compliance. In designing a reguly scheme for sanctions,
policymakers make choices about the balance betwersanctions available and the
unlawful behaviour identified, taking into accoutite dissuasive, punitive and even
remedial roles of sanctions. It is not simply thedkof sanction chosen that matters, but
how effectively it is applied in the real world. &hway sanctions are applied in practice
(often directly by labour inspectors) sends a grsignal to workers and employers about
the government’'s seriousness in ensuring respecthi® law and the possibility of
incurring real costs for violating it.

It is essential for the credibility and effectiveseof systems for the protection of workers folations to be
identified by national legislation and for the pemalings instituted or recommended by labour ingpect
against employers guilty of violations to be sidfitly dissuasive and to make employers in gerenare
of the risks they run if they fail to meet theitigations. In order to be credible, it is importafur penalties
to be defined in proportion to the nature and gtawf the offence

International Labour Conference'@Session, 2006, Report Il (Part 1B), CEACR GenStalvey para. 292

In some countries, a wide selection of sanctiomsumed by the labour inspection
system, both by labour inspectors themselves wihey wisit enterprises (e.g. direct
administrative fines, suspension of operations,) eand by the judiciary through its
prosecutorial powers. Not all countries have thmesavariety of sanctions. It is not
uncommon in some countries, for example, for labiogpectors to be unable to issue
administrative fines, either because they do neehhe discretion to do so or because
fines for labour law violations do not exist in ladelow are examples from a number of
countries showing the variety of labour inspecganctions and how they are applied.

In general, as already mentioned, most countriesnusnetary penalties (fines) and
administrative proceedings as the primary meansattction labour law infringements




identified during the course of labour inspectigsits or actions? although the ability of
labour inspectors to issue fines directly is notversally recognized. In some cases,
because of the low level of these fines they atenafiot an effective deterrent, particularly
for medium and large enterprises that have nocditfy paying them. As well as the actual
size of the fine, it is often difficult to colle@ihes imposed because of the lack of effective
systems or authorities for executing the fines, Idek of cooperation between labour
inspectors and judicial authorities, and sometirttegy and cumbersome procedures.

In some Asian countries such as Cambodia, inspecioe empowered to issue
compliance orders with a fixed time limit for congplice, to record instances of violations
and to impose a financial penalty for non-compleandth the Labour Cod€.In Viet
Nam, the law on penalties for administrative viaas in the field of labour legislation
enables inspectors to impose fif®dn China, theRegulations on Labour Inspections
specify that any individual or organization may ggpviolations of any labour law,
regulation or rule to the Labour Inspectorate, Wwhiten has the right to take action and
impose sanction$. The right of inspectors to impose fines is alsmgmized in Mongolia,
under section 16(1) of the law on state inspection.

In the Russian Federation, Government Order Noof788 January 2000 provides
that state labour inspectors are empowered taiaitadministrative proceedings against
persons who violate federal labour and occupatisatdty and health legislation. They are
also authorized to send law enforcement bodiesrdents giving a detailed description of
labour law violations with a view to criminal praings. In Slovakia, labour inspectors
cannot do this directly, but may submit to theipatiors proposals for penalties or legal
proceeding$’

In Africa, the legislation of several countries eawgrs labour inspectors to institute
legal proceedings directly against persons whoatéolabour legislatioft In Burkina
Faso, Section 395 of the Labour Code indicates thlabur inspectors can minute
violations of labour law. Moreover, in Burkina Fasspectors are authorised to decide on
and impose some measures with immediate effect.ekample, Section 396 indicates
clearly that inspectors have the power to fine.

18 |In addition to fines, and according to the prifespof the relevant Conventions (Articles 18 and
13 of Convention No. 81 and Articles 18 and 24 oh@ntion No. 129) most legislation explicitly

provides that inspectors can suspend or bring $top processes or activities involving a serious
risk to workers, and may impose penalties for alasing labour inspectors in the performance of
their duties. In some cases (Chile, for exampledeurArticle 183 of the Labour Code), grave

infringements can lead to the removal of the emteegfrom the Company Register.

19 Section 347 of the Labour Code.

20 Section 22 of Government Decree No. 38/CP of 2 11996.

Z Rules on the Implementation of the “Regulations.ahour Inspections”, Articles 12-14

22 Under section 1, paragraph 13(3), of the Act &feBruary 2000 on labour inspection, inspectors
are authorized to submit proposals for penaltievif@ations of obligations or non-compliance with
measures imposed by the labour inspectorate, cecammendation to revoke the employer's
operating license or to impose disciplinary pepalti

23 |In Benin (section 271 of the Labour Code); in M@ection L.295 of the Labour Code); in

Senegal (section L.194 of the Labour Code); in Gaowe (section 109 of the Labour Code); in
Madagascar (section 239, subsections (4) and f{#)ed.abour Code).




In Latin America, Guatemalan labour inspectors camdirectly apply sanctions,
because of a decision of the Guatemala Constititi@@ourt in 2004. In Honduras,
inspectors and supervisors have to produce a regbidspections that is sent to the
Administrative Secretariat of the Inspectoratecéses of health and safety inspections,
this record specifies the dangerous and unsafe waaktices and conditions identified
during the inspection visit. Inspectors must theakena second inspection visit to ascertain
whether the irregularities have been correctedy @en, according to Legislative Decree
No. 39, does the General Directorate of Social Welfhave the power to impose
sanctions.

In El Salvador, fines are imposed by regional headd in the capital city this is the
responsibility of departmental directors (industagriculture and livestock). The Labour
Inspection for Trade and Industry has a speciak umicharge of enforcing fines,
answerable to several different inspection unitg. the same time, territorial or
departmental offices have legal advisers who astsie handling of fines and summonses
to hearings. The officials in charge of collectiiies (either central or regional) summon
the parties to give testimony prior to imposing ding, thereby giving the employer their
constitutional right to a defence as well as a sdahance to comply.

All in all, the structure of the sanction processEl Salvador means that employers
have three chances to correct violations withoinideanctioned. It takes between two and
six months for a sanction to be imposed, dependmgvhether it is a regular or special
inspection. In addition, the fines imposed may Imallenged through administrative
appeal.

In Haiti, the Labour Code explicitly states thaspectors do not have the power to
impose sanctions, a power reserved to the LabourtC8ection 513 of Haiti's Labour
Code states that a violation of any provision gigesunds for the Labour Directorate to
apply to the Labour Court to obtain a sanction orde

In the European Union, Member States typically asmmbination of criminal and
administrative sanctions. Administrative sanctians the predominant method in Austria,
Denmark, Germany, Italy, Lithuania, NetherlandsstiRgal, Slovakia and Spain. Until
2004, the Netherlands treated breaches of the Mfpr&onditions Act as criminal
offences, but has since switched to an adminisgataw approach to labour law
violations, which includes allowing inspectors $3sue on-the-spot sanctions. This change
came about because cases were being dropped feeding the statutory limitations on
prosecutions, owing to the courts’ heavy workload backlog of cases. Nowadays, only
serious cases relating to occupational accidentsepeat offences, are dealt with by the
criminal law. Similarly, in Denmark the Statutoryrd®r on Fines of 2002 gives the
Working Environment Authority the power to issueradistrative fines without a judicial
decision.

In Italy, labour law sanctions used to be predomiiyacriminal in nature, but
legislative reforms in the 1980s and 1990s chartped approach. Today, most labour
sanctions in Italy stem from administrative law.eT¢riminal law still plays a role in the
prosecution of serious violations of OSH standaads| civil penalties are used chiefly for
unpaid social security contributions. The curreoliqy in Italy, based on a 2008 Labour
Ministry directive, is to apply sanctions only irases where there are substantial




consequences for working conditions or the prabectdf workers, rather than using
sanctions to punish ‘formal’ violatiorf8.

France’s system of labour law enforcement is basewdarily on a criminal sanctions
regime, although a number of administrative sanstiare provided for under the authority
of the labour minister and that of regional labadministration bodies. Even so, French
labour inspectors themselves rarely have the patisegg to impose administrative
sanctions directly.

In some countries where labour inspection actiwit@oncentrate primarily on
occupational safety and health, sanctions are oséd as a last resort. More commonly,
labour inspectors are empowered to use inspectiooompliance orders and to issue
binding injunctions in cases where a compliancérdias been ignored.

In the EU, the level of labour law fines varies siolerably between Member States,
according to the type and seriousness of the vbolatthe recurrence of the non-
compliance, and the nature of the transgressom@teiral or legal person). For penalties to
have a deterrent effect, the amount of the finestralso be proportional to the violation
and be regularly adjusted to stay in step withatidh. Some countries set fines that can
only be adjusted through new legislation. In ott@untries, fines are indexed according to
a set of objective criteria (e.g. minimum wage Isytax brackets, inflation etc.) that allow
for automatic adjustment.

In Australia, recent labour law reforms under tlag WVork Act of 2009 (FWA) have
increased the range of enforcement measures aeaitababour inspectors. Most notably,
inspectors now have a number of new administraaretions at their disposal, and this is
seen as a reflection of the FWA’S new emphasisrengntive, cooperative and voluntary
compliance® while still maintaining the option of court prockegs in serious cases of
labour law violations.

2. Legal sources for the application of labour
inspection sanctions

International labour standards on labour inspedticfude provisions concerning the
powers of labour inspectors to sanction enterptiisasviolate labour laws. Article 13 of
ILO Convention No. 81 states, “[labour] inspectshall be empowered to take steps with
a view to remedying defects observed in plant, s working methods which they may
have reasonable cause to believe constitute atthoedhe health or safety of the
workers.”® These steps include the powers of direct or istlijunction. Depending on
national law, inspectors may have the power toctliresanction an employer, or may be
required to seek administrative authorization befionposing a sanction. Convention 81
goes on to state, in Article 18, that “[adequatehatties for violations of the legal
provisions enforceable by labour inspectors andofsstructing labour inspectors in the

24 Caffio, Stefano. ILO Comparative Study on Labawsgection Sanctions and Remedies: The case
of Italy, October 2010; Fasani, Mario. Labour Ingpen in Italy, LAB/ADMIN Working
Document No. 11, March 2011.

% Howe, Yazbek and Cooney op. cit.

%6 Convention No. 129 (1969) has the same provisdkrticle 18.




performance of their duties shall be provided fgr riational laws or regulations and
effectively enforced?

Convention No. 81 provides that it shall be lefthie discretion of labour inspectors
whether to give a warning to an employer or to e\advice, as opposed to imposing a
fine or instituting or recommending proceediRg€onvention No. 129 adds, in Article 23,
that if agricultural labour inspectors are not tefmes authorized to institute proceedings,
they shall be empowered to refer reports of inkeimgnts of the legal provisions directly to
an authority competent to institute such proceesding

At the national level, powers of inspection, samtsi and administrative procedures
are typically regulated by general labour laws,pbgmented in some cases by separate
provisions in occupational safety and health legish?® Specific laws on sanctions or
administrative procedures exist in ArmefflaSpain® Honduras? Moldova® and
Ethiopia®* In Italy, the regulation concerning the scope ofnpetence of inspectdPs
contains the main provisions on inspection sanstidrhis is also the case for other
European countries such as the Czech Republic angatly.

In recent years, regulations dealing with labowr $anctions have been introduced in
many countries, such as the Syrian Arab Republiere/the new Labour Law No. 17 of
2010 provides penalties for violatiotisOther countries have also amended their laws to
increase the level of fines in proportion with egovic reality, while proposing more
flexible and automatic methods of determining finéaistria, the Czech Republic,
Denmark, France, Greece, Ireland, Italy, Nethedarbrtugal, Slovakia and the United
Kingdon?’ have revised their legislation to include not omignificant increases in
penalties, but also the introduction of criminapensibility for certain violations.

27 Convention No. 129 (1969) has the same provisiofriicle 24.

8 Article 17, paragraph 2, of Convention No. 81 akdicle 22, paragraph 2, of Convention
No. 129.

9 E.g. Macedonia: Law on Occupational Safety andtHédo. 92 of 2007, in Montenegro, Law on
OSH No. 79 of 2004, in Honduras The Executive Dedye. 49-84 of 1984: inspection of hygiene
and safety; in Kenya OSH Act of 2007 and in thetebhiRepublic of Tanzania: The Occupational
Health and Safety Act of 2003).

% Administrative Infraction Code of 2008.

%1 Real Decreto Legislativo 5/2000, de 4 de agosto,ebque se aprueba el Texto Refundido de la
Ley sobre Infracciones y Sanciones en el OrdenaBBOE 8-8-2000, nim. 189, [pag. 28285].

2 Administrative Procedure Act of 1987.

% Act on Administrative Offences of 1985.

% Amendment Act No. 494 of 2006.

% Decree No 124 of 23 April 2004.

%6 See art. 255 ff., of labour law No. 17 of 2010.

37 Information provided by country on C. 81.
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Recent legal reforms on sanctions in the EU

Since 2010, several EU countries have introducedraiments to their labour and OSH laws on sanctions.
This is the case of Bulgaria (Labour Code reformmeduce the lower limit of sanctions), Ireland (@fieals
Amendment Act, increasing maximum fines and thenmiax term of imprisonment), Italy (amendments to
several laws and regulations, in particular Law 1B3 and Legislative Decree No 104/10), and the &Xq
Republic (register of occupational diseases anesfiim the event of non-compliance) and Sphin.

<

From 2006, France has undertaken comprehensivemrgfof its labour inspection
system, including the strengthening of legal samgti(primarily through the criminal law).
In both Germany and France the penalties for ugidgclared labour are a fine or up to
three years in prison. In Norway, employers cauggihg undeclared workers can be
imprisoned for up to six months. In Latin Ameri&d,Salvador has updated the level of its
fines through its 2010 Prevention Act, and Argemtiras introduced new levels through a
Ministry of Labour Resolution of February 2010.Switzerland, foreign employers using
undeclared workers run the risk of imprisonment arwhn for up to five years. In 2012,
the Swiss Parliament was considering legal refotostiffen penalties for the use of
undeclared workers, raising the maximum fine fropd0B to 40,000 Swiss Francs
(45,000 USDY? New legislation in the Czech Republic came intwdoin January 2012,
imposing increased penalties of between Kr 2508@® Kr 10 million (USD 13,500 to
USD 535,000) for the use of undeclared workerss Téisignificant, because it is the only
labour law sanction in the country specifying a imimm fine*°

In Australia, one of the results of the new Fair /éct of 2009 is that labour
inspection sanctions such as enforceable undegstkiand compliance notices are now
explicitly recognized in the law as legitimate ewwBEment mechanisms. In addition, the
penalties for breaching minimum employment starslard Australia have increased
significantly since 2004, even though the maximunoants (AUD$6,600 for individuals
and AUD$33,000 for corporations) are still well dl the maximum amounts for
commercial penalties under corporate law statutes.

Most domestic criminal codes also include provision labour-related offences. This
approach is most common in relation to cases afefblabour and other serious human
rights violations in the labour sphere. An examga@& be found in Brazil, where a 2003
amendment to the criminal code established thenofeof imposing upon a person a
condition similar to that of slavery. Persons founilty of this offence may be sentenced
to imprisonment. In 2003, Niger amended its crirhioade to include a provision to
criminalize slavery, which also carries a seveisgor sentence. Although forced labour is
also prohibited by the country’s Labour Code, tleaagity for the offence is small. Some
breaches of the Australian Fair Work Act attradgtianal sanctions, but very few criminal

% Law 35/2010 of 17 September, including the relév@anendment to the law on social offences
and sanctions; Law 32/2010 on self-employment, adosécurity obligations and sanctions for

infringements; Royal Decree 103/2010 modifying slaaction procedures; Royal Decree 107/2100
modifying in general the organization and functranof labour inspection.

%9 A Parliamentary Commission was proposed in Mar@i22to strengthen measures against
undeclared work by introducing a legal provisiomtthvould hold contractors jointly liable for
violations committed by sub-contractors.

0 Erényi, T.; Skubal, J., Amendments impose illegatk penalties and affect unemployment
benefits, 14 March 2012, online:
http://www.internationallawoffice.com/newsletterstdil.aspx?g=73356ba6-9491-41el1-bbc4-
d2545e07d3eb

“1 See below under “Proactive and innovative appresh sanctions”.
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3.

proceedings have been pursued in recent yearsid@tions of minimum employment
standards.

China addresses different aspects of forced labhboth its criminal and its labour
legislation. The 1994 Labour Law explicitly prohibforced labour by the use of violence,
threats, illegal confinement and deprivation ofspeal freedom. The criminal code, as
amended in 2006, provides penalties for personsfatoe others to undertake hazardous
work. This is further supplemented by the 2008 LabGontract Law, through several
provisions that prohibit forced overtime, confisoat of identity documents, and debt
bondage. Where the consequences of forced labewsegious for workers, offenders are
subject to severe penalties under the criminal cddeluding up to three years’
imprisonment, and up to ten years when workersfareed into dangerous working
conditions. Several countries have also promulgamsl laws against human trafficking
following the entry into force of the Palermo Prab*

Statistical information on sanctions and
prosecutions

The annual reports of inspectorates sent to the d&ax@ly include information or
statistics on the legal provisions violation of wlhihas resulted in the application of
penalties. This information is however essentialadgssessing the general situation and for
planning future inspection activities, as well as providing technical information and
advice targeted at the most critical areas andities™,

The ILO has recently produced an assessment girtfidem of inadequate data and
statistics}* confirming the disparity of concepts, criteria goarameters in the design of
administrative records, the heterogeneity existmghe selected sources and the lack of
data or inconsistent compilation of data in manyntdes. It is difficult to establish trends
or ratios in the area of labour inspection, inahgdsanctions, from the scanty information
and records available and given the variety of niédins of basic concepts such as
inspector, inspection visit, or inspection action.

2 The Protocol to Prevent, Suppress and Punish idkaffy in Persons, Especially Women and
Children, supplementing the United Nations Conwentagainst Transnational Organized Crime.
This is the case of the anti-trafficking legislatim the United States (2000), as amended in 2005
and 2008, which introduced a statute on forced ugbpaving the way for a steady growth in
prosecutions for forced labour in recent yearsBéhgium and France, the offence of trafficking
involves the imposition of living and working cotidins considered “contrary to human dignity”. In
Germany, in the criminal code as amended in 2008, ntew offence of trafficking for labour
exploitation includes the concepts of slavery-ldanditions and debt bondage. The new article is
applicable only to foreigners. One criterion foroying the offence of trafficking for labour
exploitation is the payment of wages markedly loth@n those paid to German nationals.

3 paragraph 306 of CEACR general survey 2006.

4 See: LAB/ADMIN web page, Figures on Labour Inspettonline:
http://www.ilo.org/labadmin/info/lang--en/docNam@&/€MS_141485/index.htm
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Workplace registers and the Committee of Experts

The Committee strongly encourages Members to endeay establish registers of workplaces liable to
inspection or to improve existing registers. It ldserved that the more detailed the information in
registers, the greater their impact on the effemtirss of labour inspection activities.

[-]

The Committee asks Governments to take measurnelyrapfoster inter-institutional cooperation ftine
establishment or improvement, as appropriate, @gster of workplaces liable to labour inspectidin.
asks them to ensure that the register also containso far as possible, data that are useful tpriove the
coverage of the labour inspection system and fiect¥eness,

CEACR: General Observation - Labour Inspection Goniion, 1947 (No. 81). Published: 2010.

In Europe, fifteen countries have data on bothnin@ber of infractions or violations
recorded, and on the amount of the sanctions inthoaeconsiderable quantity of
information compared with the sparse data colletextgions such as Africa and ASia
on these variables.

Data from certain countries, such as Estonia aminSpas shown a downward trend
in recorded infractions over the years 2006, 208¥ 2008. However, the general trend is
an increase in violations and sanctions in Eurapg. (in Austria, Azerbaijan, Croatia,
France, ltaly, Latvia, Malta, Poland, the RepuldidMoldova and Switzerland), although
it is not clear whether the causes are similaiSpain, detailed information is supplied to
follow up the agreements reached between the pldsyistem and the inspectorate on
criminal prosecution, proceedings and the reponinigfringements to prosecutors (345 in
20009).

Data on work-related accidents is available in 80ntries in Europe. Taking into
account the most recent years, the trends in #spect are divided. Austria, Denmark,
Finland, France, Ireland, Latvia, Malta, Norway,aBpand Switzerland registered a
decrease in the number of work accidents, whila d@am Azerbaijan, Belgium, Cyprus,
Estonia, Germany, Luxembourg, Netherlands, PolRoedugal, the Republic of Moldova,
Slovenia, Sweden and Turkey show an increase. ditia, Bosnia and Herzegovina,
Malta, Sweden, Turkey and the United Kingdom showeduction in the number of
occupational injuries over the last two periodsiid.

Figures for occupational diseases are available 1#rcountries in Europe. In
Belgium, Estonia, Finland, Ireland, Luxembourg, @eiland and the United Kingdom,
occupational diseases have declined, but an ireteas been recorded in Cyprus, France,
Latvia and Poland.

In the Americas, the Central American countriegiothe most information on the
number of infractions or violations of labour laWwhe Dominican Republic, Guatemala
and Nicaragua have shown a marked upward trené &0@5. The other countries of the
region have only limited data on the subject. Oa tuestion of sanctions and fines
imposed, seven countries (Brazil, Colombia, El &br, Nicaragua, Paraguay, Peru and
Uruguay) have gathered no figures for several years

For officially registered work-related accidentserte is not enough data to reach any
conclusions. However, according to the informatomtiected, there was an increase in
work accidents in Argentina, Nicaragua and Perthéxmost recent years for which there
is data. Brazil, El Salvador and Uruguay reporoawvard trend.

% In Indonesia there is data at central level on mibenber of violations dealt with in 2010
(127 cases compared to 107 cases in 2009 and &8 ice2008).
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In the Middle East, data is scattered and not cladpn a regular basis. Jordan and
Yemen have recent statistics that show an incrgasémd in occupational injuries. Cases
in Jordan increased from 57 in 2006 to 74 in 2G0 in Yemen from 1,092 in 2007 to
3,259 in 2008. Israel and Yemen are the only twntiges providing data on the sanctions
imposed, but this data too is not gathered systeatigt

Israel has figures on work-related accidents (&bnded in 2006) and the Syrian
Arab Republic has figures on the number of infiawsi or violations of labour law (253 in
2008).

In Africa and Asia, countries generally do not haaa on the number of violations
registered by the inspectors or the number of wel&ted accidents.

Australia’s Fair Work Ombudsman (and its predecesbe Workplace Ombudsman)
keeps fairly extensive data on its enforcementoastiand outcomes. Statistics for the
period between 2006 and 2009 show that the numbdetected breaches of minimum
employment standards almost doubled, from 10,4049®67. This coincided with a
dramatic increase in the number of complainants veteived payments (from 6,754 in
2006/7 to 28,648 in 2008/9), which represents amemse in payments from AUD$
13,466,737 to AUD$ 36,612,481. The data also shawbstantial increase in the federal
labour inspectorate’s use of judicial proceedingsMeen 2006 and 2009 (from 4 to 77
cases), which raised the total of penalties sectmemligh the courts over the same period
from 0 to AUD$ 3.6 million. With respect to enfornent measures for OSH infractions,
the data from the different jurisdictions in Audittgpoint to a marked use of improvement
notices followed by prohibition notices, by comgan with all other kinds of enforcement
tools. As previously mentioned, although it is sdenhave potential as an effective
enforcement tool, the enforcement undertaking (vialty agreement) is rarely used in
practice?®

Main categories of sanctions

1.

Monetary sanctions (fines)

47

Fines (or the threat of fines) are one of the baséans available to many labour
inspectors to compel compliance with labour legistaor to sanction violators. Issuing
fines is a common practice in most inspectoratdhpagh the procedures involved in
imposing and enforcing them varies from one legal administrative system to another.

In addition to laws empowering labour inspectorssue fines directly, most national
legislation specifies the types of violations dractions for which fines or other sanctions
may be imposed. The law may also specify the raridimes or a maximum fine for each
violation, whether based on a multiple of the aggilie minimum wage, the number of
employees in the workplace or the severity of tidation. Fines must not be so low that
an employer finds it easier to pay the fine thanbting workplace practices into
conformity with the law.

In some cases, inspectors have direct legal atghmriimpose fines for infractions
detected during an inspection visit. This is n@& tlase in all countries. In France, to take

6 Howe, Yazbek, Cooney, p. 26 ff.

47 All currency conversions for labour- related finesre calculated based on exchange rates at the
time of writing and may have changed, even sigaifity, since then.
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one example, labour inspectors do not have thd &ghority to impose monetary fines —
as a police officer might have when issuing a itaitket. Rather, French inspectors can
only notify the existence of an infraction and prse a course of action to the appropriate
administrative or judicial authorities, who alonavh the power to fine or impose some
other appropriate sanction. This kind of procedurets the discretion of inspectors in
dealing with violators on the spot, but can be seem check to ensure transparency and
administrative consistency in the imposition ofen It might further help (ostensibly) to
minimize opportunities for inspectors to abusertpewer through the extraction of bribes,
by adding a layer of supervisory approval.

Whether or not a fine is an effective means of celfing respect for the law or
dissuading violations depends on a number of fact®erhaps the most important
consideration is the amount of the fine. Where dinee fixed by law, account must be
taken of the actual economic circumstances in weitterprises operate. A trivial fine is
liable to be ignored and have little or no effestamployer behaviour. On the other hand,
an onerous fine, if strictly enforced, could jeapae the viability of an enterprise and the
jobs of its workers.

Fines should also be flexible enough to adapt éocihcumstances of an infraction.
Many countries set ranges of fines (minimum andimam*®) with more severe violations
attracting larger fines. Treating different viotats with an identical fine fails to
differentiate between less and more reprehensitiladtions, and ignores the punitive
function that fines can serve in cases of gravéatiams. As discussed above in section 4,
the amount of a fine may also take into accountragding circumstances, through
multiplying a basic fine by the number of workefféeeted or reflecting a particularly
grave violation (child labour, forced labour etc.).

If penalties are to have a deterrent effect, th@amt of fines should be regularly adjusted to takeount of
inflation. It would be regrettable in every respattemployers preferred to pay fines as a less lgqgst
alternative to taking the measures necessary tarensompliance with the legal provisions on working
conditions.

International Labour Conference 9Session, 2006, Report |1l (Part 1B) CEACR Gen&taley, para.295.

Fines should be reviewed regularly and adjusted tiwee to ensure that they are
fulfilling their intended purpose, and that theffeetiveness is not eroded by inflation.
Some countries have legal mechanisms that autaaigtadjust fines according to the rate
of inflation. Others simply set out fines in thevlan terms of currency units, the value of
which can be adjusted more easily through reguiatio

In general, national laws grant labour inspectbesgower to issue on-the-spot fines
during their inspection (e.g. Kazakhstan, Macedarnd Moldova). Some countries are
even adopting this approach instead of prosecutlartie Netherlands, for example, since
2004 most violations under the Working Conditiong Are no longer treated as criminal
acts, but rather as contraventions under civil (atsmative) law, and thus subject to
administrative fines — an approach that has beelelwiaccepted by Dutch employers,
workers and labour inspectdfs.

8 A minimum and maximum fine may even be establistoedlistinct breaches of the law (e.g. in
the Czech Republic with regard to the use of uraded work). Other countries have a general
range of fines that could apply to any and all latlaw infractions.

“9 Study by the European Senior Labour Inspection Gittee on the occasion of its Béneeting in
May 2011. On file with authors.
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However, in a number of countries in Central Alie, labour inspectors do not have
such powers. In Armenia, the labour inspector caissne on-the-spot fines, but can only
register the administrative violation and suggelé timposition of a fine. The
administrative procedure can only be initiated ®ads of the territorial offices or by
Deputy Heads and the Head of Inspectorate, depgratinthe amount of the fine. The
situation is much the same in Montenegro, wheredaors do not have the power to
impose direct fines, except in certain special €asgulated by law.

Lebanese law does not allow inspectors to issue mmalties concerning OSH
violations unless the employer is previously wariregvriting. Inspectors have no power
in these cases to impose fines directly.

Kenyan labour inspectors are not legally empowetedmpose on-the-spot fines.
Instead, they can only send a compliance lettetho employer with a deadline for
correcting the violation.

Labour inspectorates often keep records of theé tdtadministrative fines imposed
or proposed, although it is less common for themmémitor the eventual payment or non-
payment of these fines. This may be due in parth® difficulty of monitoring the
enforcement of fines when appeals have been lodgedhere there are no dedicated
enforcement agencies to collect unpaid fines. Tadity is that, in many cases, a fine
imposed does not result in a fine collected. I§ ikithe case and, as is argued, deterrence is
only as good as the certainty of enforcement, f{loesany other sanction for that matter)
are only effective if they are enforcgl.

In the Netherlands, for example, 5,000 fines weargdsed in 2005, totaling
approximately €20 million (most resulting from uotlged work or safety and health
cases). In Cyprus, in 2008, fines amounted to €&829,0f these, 84 fines were issued for
breaches of safety and health legislation. Of al tot 332 cases referred to the judicial
services, 69 were lodged with the criminal court.

In Poland, fines imposed in 2006 were, on aver&feper cent lower than the
maximum, and some believe that fines are not éfkect Generally speaking, fines are not
seen as effective deterrents, given that the aeevatlie of the fines imposed in Poland
was €195.

In Belgium, as a result of the measures taken pyowe the work of the inspectorates
in the field of undeclared work, €68 million waslleoted in fines. In countries which
traditionally have a strong administrative systdhe fines are more effective and are
applied more regularly. In Lithuania, in 2008, &®65anctions were imposed (2,996
administrative sanctions, 2,504 fines amountin§@6,894 Lithuanian Litas (LTL) (USD
1 million), 462 warnings and 4,690 implementati@ports) out of a total of 28,567
confirmed violations.

In Spain, 433,701 workplaces were inspected in 200iése inspections produced
1,229,163 actions, which led to 95,861 convictioasd €2.7 billion in sanctions. In
addition, 1,011 reports were made out on presumigdnal responsibility.

%0 purse, Kevin and Dorian, Jill: Deterrence and Exément of Occupational Health and Safety
Law, The International Journal of Comparative Law andiustrial Relations Vol. 27, No. 1
(2011), 23-39.

®1 Kus, Jakub A.: Undeclared Labour in the Constructindustry. Country report — Poland —
June 2006, European Institute for Construction Lalitesearch (CLR), Brussels.
http://www.clr-news.org/CLR-Studies/Poland per @&3-OK.pdf
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In Romania, 83,693 companies were inspected in ,2@d@ing to a total of 60,979
sanctions amounting to 90,069,310 Romanian New (RON) (USD 30.5million).
Moreover, of the 43 criminal proceedings associat#td employment and minor matters
initiated in 2006, 40 were pursued in the courts.

In Viet Nam (specifically Ho Chi Minh), in order tonprove the collection rate of
fines, in 2009 the local Department of Labour idtroed an administrative decision
allowing labour inspectors to issue what is knowradsecond decision” when a company
fails to pay a fine (the first decision being tingpbsition of the fine itself). This second
decision empowers the Labour Department to cobbetstanding fines directly from the
employer’s bank. If the bank in question fails sBmtl over the funds, it can be held liable
for the amount of the fine. Officials in Ho Chi Mimoted that the success of this measure
depends on being able to identify the bank wheeecttimpany’'s assets are held, and also
on the quality of the relationship between the Depent and bank officials. Despite these
limitations, the collection rate has improved sfigmintly since the introduction of this
measure.

According to the Ministry of Labour in the Unitedab Emirates (UAE), inspection
visits in 2008 and 2009 found 8,550 and 17,107atiohs respectively. As a result of these
violations, 245 and 355 employers were prosecute2D08 and 2009 respectively. On the
basis of the same statistics, 7,083 and 17,000 iges were blocked from the MoL's
database in 2008 and 2009 respectively. On manwsamts when enterprises are
temporarily suspended from business for a particl@ation, on the basis of a decision
by the Minister, follow-up inspection visits havieosvn that the enterprises remove the
violations. On other occasions, decisions madenbgectors themselves may be overruled
by courts if they are persuaded that there is ntation. The inspector has certain powers,
but they do not extend to stopping activities ap@nding enterprises, and such decisions
are rarely made by the MoL. All this means thatthE inspection system is developing
and increasing its activities year on yeatr.

The fundamental purpose of monetary sanctions isotopel compliance, not to
subsidize labour inspection activities. In somentoas, however, the collection of labour
inspection fines represents a significant sourceuaiget revenue (billions of Euros in the
case of Spain). In most cases, money collected fatmour inspection fines is deposited
into the government’s general revenue account amot used to finance labour inspection
activities directly. In certain countries, howevdre fines collected are used to pay for
labour inspection operating costs or inspectioripggant (e.g. Argentina). While this is a
reasonable approach for funding labour inspectuivities, care must be taken to ensure
that the allocation of fines does not itself cremteincentive to impose fines (e.g. salaries,
performance bonuses etc.), and that appropria¢gsafds are in place.

In Jordan, an enterprise may be closed if it failsespect a compliance order issued
by a labour inspector?

There are also several examples from Europe andralefsia. In Kazakhstan,
Section 8 of the Code of Administrative Offenceedfies the amount of each category of
fine>® It also prescribes that an employer’s first offeris sanctioned directly by a fine
amounting to either five to ten times the minimurarily wage (for small and medium-

®23ection 9(2) of the Labour Code.

3 For example in cases of non-payment of wages, Kestak law specifies that the amount of the
fine could be between 20 and 50 times the minimwnthly wage for the first violation. For repeat
offences in the same year, the fine can rise twdsr 100 and 200 times the minimum monthly
wage.
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sized enterprises), or 20 to 25 times the minimuantiny wage (for large enterprises).
For repeat violations within a year, this figurereases to between 15 and 20 times the
minimum monthly wage (for small and medium-sizetegrises), and between 25 and 30
times (for large enterprises).

In Montenegro, there is extensive legislation onnetary fines for labour law
infractions. Section 172 of Labour Law No. 49 oD8Gsets fines for employers at 10 to
300 times the minimum wage. Section 173 definesherspot pecuniary fines as three
times the minimum wage. The law on OSH No. 79 dd4£0Section 46, sets financial
penalties at 10 to 300 times the minimum wage fapleyers, and 1.5 to 20 times the
minimum wage for persons acting on behalf of thg@leyer. Section 47 sets the penalty
for employees at 1.5 to 20 times the minimum wadgeally, the Law on Labour
Inspection No. 79 of 2008, Section 10, sets fir@npenalties at 50 to 200 times the
minimum wage for the employer or entrepreneur.

Armenian law provides that, for a first offence,lyoa warning is issued. Only in
cases of repeat violations can a fine be imposkdp do 50 times the national minimum
wage. Specific detailed legislation on sanctiose a&xists to deal with cases of undeclared
work >*

Macedonia is a unique case because its Law on @tionpl Safety and Health (No.
92 of 2007) makes provision only for criminal mistEanours. Each category of offence is
defined in a separate provision, with criminal gees ranging from 1,000 to 8,000 Euros.
Under the country’s Law on Labour Relations, finaa range from 160 to 3,200 Euros (in
cases of undeclared work) depending on the sewritye violation.

In Greece, when an enterprise violates provisidnbi@ labour law, a five-day time
frame is set for the owner or the legal represe@db prepare a document explaining the
reasons for the offences observed, and providingesidence to the contrary. If labour
inspectors do not deem the reasons adequate, tigymmpose fines. The fines range from
€500 to €50,008; depending on the gravity of the offence and tke sif the company.
There is no schedule of fines for the various afésn) the amount of the fine being decided
by labour inspectors in cooperation with their suE®r, who makes the final decision.

In Austria, in the event of non-compliance labawsgectors normally set a time limit
for an employer to bring his or her practice intelwith the law. If the employer does not
comply in time, the inspectorate launches an adsnative prosecution procedure, and the
competent body has to render a decision within tveeks. In such cases, the labour
inspectorate is an interested party and is entiibedppeal the eventual decision of the
administrative body, for example, if it considdnattthe sanctions imposed are inadequate.
There is a similar process in the Nordic countaied in Germany.

** Armenian labour legislation provides that in the®mvof employment under an illegal contract or
without a contract, the amount of the fine (evenddirst offence) will be equal to fifty times the
national minimum wage for each offence. The failofean employer to make available or to
maintain a registration book, or the failure to makvailable information on the calculation of
working hours, will be fined for the first offende an amount equal to twenty times the national
minimum wage. In the case of a repeated offencbdrsame year, the figure will increase to up to
forty times the national minimum wage. For the mayment or incorrect payment of salaries, or
payment below the minimum wage, the fine for atfoBence will be equal to one quarter of the
unpaid salary. In the case of a repeat offenchdrsame year, the amount will increase to up to one
half of the unpaid salary.

55 Law No. 3672/20009.
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In Hungary, in cases of violations, labour inspestare entitled to propose the
imposition of fines to the competent head of thgiaeal labour inspectorate. They are
even required by law to propose penalties for oetiges of infractions. The heads of the
regional labour inspectorates impose fines basedhensuggestions made. To ensure
compliance with the law, inspectors can undertall@w-up visits to check if employers
have fulfilled their obligations as required by tihgprovement notice. In cases where the
penalties levied have not been paid by the empépyespectors have the power to initiate
the collection of overdue amounts. Since arreagscansidered to be public debts and
collectible in the same manner as taxes, the assistof the tax authorities can be
requested to enforce the payment of fines. For dessre infringements, inspectors may
simply issue compulsory improvement notices antitbalemployers’ attention to the area
of non-compliance.

Two other East European countries give inspectigsretionary powers. One of
these is Moldova, where the new Safety and Headihh No. 186/2008 gives discretionary
powers to inspectors when imposing sanctions. @heesapplies in Albania, where Article
31 of Law No. 9634 on Labour Inspection and theeStaabour Inspectorate states that
sanctions, including warnings, penalties and thespension of activities, are at the
discretion of inspectors.

In some countries, labour inspectors can chooseeset using a simple warning or
imposing a fine, while in others, no such powesexin the legislation. For example, the
Armenian Administrative Infractions Code defineg ttonsequences that administrative
fines have in the event of different types of vimlas. That is why, for most of the
violations, Armenian inspectors do not have disoreiry power to decide between a
warning (with a deadline for correction) and thepasition of a fine. A similar situation
exists in Montenegro, in Macedonia and in Kazakihska Kazakhstan, Section 87 of the
Code of Administrative Offences lays down a lisegaribing a fine for each violation.
Inspectors have to follow the list rigidly, and dot possess any discretionary powers in
this regard.

Labour inspector discretion when imposing sancfidns

The legislation of several countries provides esphethat it will be left to the inspector's fulkdretion to
choose information, advice and warnings rather thitiating proceeding¥. In other countrie¥, labour
inspectors have this discretion in practice, euvethie absence of a legal provision to this effetsewhere,
a prior compliance order is required before any s@on can be imposed

Whatever the basis for a labour inspector’s digmneit is important to ensure that it
is not abused for personal benefit or to the unjlettiment of enterprises. This can be
done by providing clear guidelines to assist inggscwith the course of action to follow
when facing a workplace violation. Another safeguaonsists of codes of conduct
combined with transparent and effective discipjnaeasures for cases of misconduct.

*6 See CEACR General Survey 2006, op. cit., pardsa?é 286.

" For example, in the Comoros, under Section 16B®fLabour Code, labour inspectors have full
discretion to give warnings, issue compliance @der give advice instead of instituting or
recommending proceedings. In Guinea, under Se&f@of the Labour Code, inspectors may, if
they deem it appropriate, give advice or issue mgs before drawing up a record of non-
compliance. In Qatar, under Section 140 of the ualitode, inspectors have a choice between: (1)
giving advice on how to remedy the situation; (@uing warnings and compliance orders to the
employer to eliminate the violation; and (3) isguanreport of non-compliance and submitting it to
the Department for appropriate action.

%8 For example, in China the Labour Code merely mtesithat non-compliance is prosecuted in the
manner prescribed by law.
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In Latin America, the Dominican Republic, Costad&iand Guatemala inspectors are
not allowed to impose fines directly, because atiogrto the law this is the exclusive
competence of the judiciary. Generally speaking thscretionary powers of labour
inspectors to impose fines and sanctions are gesteicted throughout Central America.

In Italy, labour inspectors can warn an employeregtify an identified violatior?

An employer who heeds the inspector’'s warning maysibbject only to the lowest fine
(the so-calledsanzione ridottissimar reduced sanction). Within 30 days of receipaof
formal warning, the employer may propose a settignte the Provincial Labour
Directorate (DPL). If the settlement is agreed ypbe employer signs a legal statement
confirming the elements of the settlement. If, hegreno settlement is proposed or agreed
upon, the Director of the DPL may endorse the iogp&s warning as a final decision
enforceable by the courts. The employer may splpeml this decision to the Labour
Relations Regional Committee, which can suspenceitierceability of the warning until
such time as a final decision is rendered on thitgema

In Latin America, labour laws usually set out tlypds of violations or infractions
subject to fines as well as the amount of the fiff@is is the case in Guatem@land
Hondurag$® However, the two countries use different bases dalculating the fines.
Guatemalan law uses the minimum monthly wage, vasekonduras sets amounts that
have no correlation to the minimum wage.

The fines stipulated by law in Peru are considéogde quite low and do not usually
exceed 57 USD per violation. This lack of detereettwrough fines is characteristic of the
region, especially with regard to medium-sized dadje enterprises. The Dominican
Republic has established a graduated system urfdeh the most serious violations, such
as those concerning child labour or serious hesith safety violations, are more heavily
fined. Even so, the highest possible fine in themibican Republic is only 1,593 USD,
which would have little impact on a large exporttéay or maquiladora In Nicaragua,
fines are reduced by 50 per cent in cases involsimgll and medium-sized enterprises.

A new scheme of infractions and fines establishefirgentind? was later reviewed
in 2004 under the new labour la®@rdenamiento labourdl This new legislation defines
violations more strictly, laying down a uniform sy of fines, with minimum and
maximum amounts adjustable at the discretion of #uministrative authorit§?

% According to Section 13, Legislative Decree Not b2 2004.

% For example, Section 271 of the Guatemala LabouteGipecifies the amounts of the various
fines: - Between 3 and 14 times the minimum monthfige for agricultural activities when the

violation concerns a prohibitive provision; - Begme3 and 12 times the minimum monthly wage
when the violation concerns a mandatory provisioffor violations of occupational safety and
health provisions, between 6 and 14 times the mininmonthly wage. For any other violation of
mandatory provisions in the Code, between 2 andm@st the minimum monthly wage for

employers, and between 10 and 20 times the daitynmim wage for workers.

®1 Section 39 of the Honduran Minimum Wage Law indésathat fines range from 100 to

1000 Lempiras (5 to 52 USD) for failure to pay thsnimum wage. The Social Security Law and
the Administrative Procedure Act specify fines fiwlations related to an employer’s affiliation to

the social security scheme and the payment of ibonimns. The inspections are carried out by the
Honduran Institute of National Health Service.

62| aw 25.212, enacted after the Federal Pact of 1999

% |bid, Section 5. A recent Resolution in Februa®l @ revised the level of fines and introduced a
system of automatic indexation.
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Furthermore, failure to pay a fine is punishable dstention. In the case of a repeat
offence, the workplace may be closed for up todays, although workers would still be
entitled to be paid, with minimum service guaradtée the case of essential public
services!

Argentine law imposes fines on managers and oggansible individuals (jointly
and severally) who are directly involved in an eptise infraction. The fines collected are
put directly towards the improvement of nationahaaistrative services.

The Haitian Labour Code provides that any emplayieo violates provisions of the
Labour Code shall be punished by a fine betweent8®000 Haitian Gourdes (HTG)
(5 to 50 USD) or imprisonment from 15 days to thne@nths. These sanctions may only
be imposed by the Labour Court. In cases of repiatces, fines may be doubled.

In Brazil, the assessment of a possible sanctikestalace through an administrative
process in which employers have an opportunityutorgt evidence in their own defence.
If the employer is still found to be in violatior the law, the legally appropriate fine is
imposed. Administrative labour fines are classifieth several categories including fixed,
fixed per capita, variable and variable per capithatever the category, fines can be
increased depending on the circumstances in winehirtspection took place or in the
event of a subsequent violation. The collectionadfministrative fines is currently the
responsibility of the National Treasury ProsecutiOffice (the same agency that is
responsible for the registration and collectiomuofstanding debts).

Among Arab States, labour inspection sanctionscalfyi include monetary fines
(Syrian Arab Republi®® Oman®® Yemen?’ Jordarf® and United Arab Emiraté$,
although labour law violations may also be subjectriminal prosecution (e.g. Jordan
United Arab Emiratés, and Omaff) even resulting in prison sentences (e.g. Offian,
Yemen!* United Arab Emiratés).

In Lebanon, any person violating the Labour Cod# i@bevant decrees is liable to a
fine between 250,000 and 2,500,000 Lebanese Pquii®) (167 to 1,668 USD) and a

®4Section 5(5) of Appendix Il to Act No. 25.212 rgtifg the Federal Labour Pact.
®® Section 256, Labour Law No. 17, 2010.

% Section 111 ff. of Decree No. 35/2003.

®7 Section 155, Labour Code, Act No. 5 of 1995.

%8 Article 22 report, ILO Convention No. 81, for 1999
% Section 181, Federal Law No. 8, Year 1980.

"0 Section 139, Labour Code 1996.

"t Section 186, Federal Law No. 8, Year 1980.
2|LO labour inspection audit report, p. 15.

"% Section 121, Decree No. 35/2003.

" ILO labour inspection audit report, p.6.

S Section 181, Federal Law No. 8, Year 1980.
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sentence of imprisonment ranging from one to thneaths, depending on the severity of
the violation’® Work-related injuries are subject to fines rangiram 50,000 to 500,000
LBP (33 to 330 USD) and/or imprisonment from onghmee months. Section 63 of the
labour law states that, for OSH violations, inspectcannot directly impose sanctions.
Inspectors must first give employers a written wwagnand a deadline for compliance
before any sanctions are administered. Sectionst@@s that any judgment by a court
relating to an OSH violation must include a graeeiqd during which the employer can
rectify the situation. If the employer does nonlgrhis or her practice into compliance with
the law, the court may then decide to order a vetoppage.

In several African countries, labour inspectorsnzarissue fines directly. This is the
case in South Afridd, where fines can only be imposed by a court. Teesis true in
Ethiopia, Kenya and Tanzania (the mainland), wipenealties are imposed by the District
Court’® In Lesotho, cases of sustained non-complianceransmitted through the legal
section of the Ministry of Labour and Employmenttie Magistrate Court for prosecution.
In Kenya, Section 33 of the OSH Act of 2007 progideat an OSH officer may prosecute
cases personally before a magistrate’s court —veepthat does not extend to general
labour inspectors in the country.

In Ethiopia, inspectors can only instruct the emptoto remedy unlawful working
conditions within a given period. If the employered not improve the situation, the labour
inspector may then issue a formal order to the eysplrequiring him or her to do so. In
case of doubt, the inspector can report the intitethe Ministry for guidance. Fines in
Ethiopia do not exceed 1,200 Birr (68 USD).

In Angola, if the labour inspector identifies irtdgrities, the employer is given a
period of time in which to make corrections. If th&action is not corrected, the inspector
can impose a fine. If the payment is not mademetithe case is then filed with the Labour
Court for enforcement proceedings. Labour inspsatealy at any time demand the closure
of an enterprise if they consider that worker gafetd health is at risk.

In some African countries such as Burkina Fasaetlige no specific law setting out
the nature or amount of fines for labour law vimas. In Lesotho, under Section 240(2) of
the Labour Code Order, the Minister of Labour amapbyment, in consultation with the
National Advisory Committee on Labour, is empowetedidjust penalties, if necessary,
and at least every two years. A flexible and resp@napproach to adjusting the amount of
fines is practised in Zambia, where penalties i@ kv consist of a multiplier and a
standard “penalty unit”, the precise amount of Whéan be easily altered by regulation
without the need to modify the law in Parliamé&ht.

8 Act of 17 September 1962, (as amended by Decre®8i® of 4 May 1968).
" Section 256, Labour Law No. 17, 2010.

" Section 111 ff. of Decree No. 35/2003.

" Section 155, Labour Code, Act No. 5 of 1995.

7 Article 22 report, ILO Convention No. 81 (1999).

"®sSection 181, Federal Law No. 8, Year 1980.

" According to Amendment No. 494 of 2006.

80 section 139, Labour Code 1996.
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Arabic-speaking countries usually calculate theslef fines according to the nature
of the violation. The Yemeni Labour Law provideg fines between 500 and 20,000
Yemeni Rial (YRS) (1 to 93 USD). The law also pdrs for a period of imprisonment up
to a maximum of three months. In Yemen, the scdp@jonctive sanctions that can be
imposed by labour inspectors is limited. For exampin inspector may demand that an
employer stop using certain hazardous equipmentdnnot force the closure of the entire
workplace where there is an imminent threat tohbalth and safety of the workers. Even
forbidding the use of certain equipment beyond wmek requires the approval of an
arbitration committe&"

The newly revised Syrian Labour Law of 2010 adjddtee amount of labour fines
upwards, and now provides a more detailed legahdmork for sanctions. Fines remain
relatively low, however, ranging from 500 to 100%i&n Pounds (SYPs) (8 USD — 15
USD). In extreme cases, suspension of production lwa ordered by the Minister.
Sanctions for violations of the Agricultural Retats Law (N0.56) of 2004 are higher than
those in the Labour Law, ranging from 500 SYPsQ@®Q0 SYPs (8 to 157 USD). These
fines may be doubled, depending on the severitthefviolation. A tripartite committee
has been working on reforming the existing LaboawL The draft labour law is expected
to further increase or modify labour-related sami

In Oman, sanctions may be financial, administrativeriminal®? In the United Arab
Emirates (UAE), in case of any labour law violatitime law states that sanctions may be
up to 10,000 UED (2,730 USD) and/or up to six menihprison.

The features of labour inspection sanctions areaddyosimilar in Asia and the
Pacific. In Fiji, an employer found guilty of a Vaédion has the choice between paying a
fine set by the inspector or facing prosecuffoin China, if an employer violates the
labour protection laws or the rules or regulationsvorking hours, the labour inspectorate
can issue a warning and order the employer to ssedtee situation within a given period.
The employer may also be fined 100-500 RMB per wotkhder administrative penal law

8 Section 186, Federal Law No. 8, Year 1980.
82 Audit report, p. 15.

8 Section 121, Decree No. 35/2003.

82 Audit report, p.6.

82 Section 181, Federal Law No. 8, Year 1980: “In #éwent of abstaining from facilitating the
labour inspection activities, or providing falsdammation to the labour inspectors, or preventing
any worker from practising his/her union activity, blocking workers’ unionization; a fine not
exceeding 500 OR (about 1300 US$). In the evertabétion of articles related to child labour and
the employment of women, the fine shall be mukigliby the number of children or women
affected by the violation. If a violation is repedtwithin a year, a sentence of imprisonment for a
period not exceeding one month may be added tértbeimprisonment for a period not exceeding
one month or a fine not exceeding 500 OR (abouD138D) or both, in the event of violations
related to forced labour; a fine of not less th@nQR (about 26 USD) and not exceeding 100 OR
(about 260 USD) for employers who illegally empfoyeign workers. The fine shall be multiplied
by the number of illegally employed workers added, as to prevent such an employer from
bringing foreign workers into the country for a iper not exceeding one year; and a fine not
exceeding 100 OR (about 260 USD), multiplied by nlkenber of affected workers, for employers
violating workers’ rights related to wages and tialis.”

8 Under section 48(1) of the Health and Safety atkMat, No. 4 of 1996.
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(15-77 USD)®* Chinese inspectors may also order the confiscatibiilegal profits,
suspend business operations, or temporarily detaimevoke business licences and
certificates. Under Section 18 of the regulationssocial security inspection, where there
is a minor infraction and corrective action hasrbtken, the record may be withdrawn.
Where the violation and remedial action are beytbedcompetence of the inspectorate, the
case may be transferred to the relevant adminigrdepartment. If it is suspected that the
violation amounts to a criminal act, the departnmaty transfer the case to the judicial
authorities for prosecution.

Under Chinese law, employers who unlawfully dedinotm or delay payment of
workers’ salaries will be ordered to pay the rerdaimof the salaries by a specified date. If
such payments are further delayed, the employet paysthe worker an additional 50 to
100 per cent of the outstanding amount. Employens ware found to pay below the
minimum wage must pay the difference, and thosel@yeps who dissolve a contract
without appropriate compensation must pay the cosgaegon set out in the law.
Employers who make untruthful declarations abougegaor the number of workers in
their employ will be ordered to remedy the situatémd to pay a fine of one to three times
the amount of the inaccurately-declared wages. Byept who fraudulently claim social
insurance and social security benefits shall beredito return these amounts and may be
fined one to three times the amount of the totakffies.

In China, employment agencies, vocational trairtegtres and occupational skills
certification institutions that violate the relevaregulations may have their earnings
confiscated, and could face a fine of between 1WA 50,000uan Renminbi (CNY)
(1,570 — 7,850 USD). Should any of these actiomstitnte a criminal offence, the case
may be submitted to the judicial authorities fosgible criminal prosecution.

Concerning OSH matters in China, penalties depenthe level of severity of the
incident and the party responsible. For the manageharge, the penalty ranges from 30
to 80 per cent of the previous year’s earnings. &onanager within the unit where the
incident occurred, the penalty can range from lignilto 50 million CNY (157,000 to 7.8
million USD). Any person from the local authorities the OSH department who is held
responsible may be punished by his or her super@m may even be criminally
prosecuted.

The Administrative Punishment Measures on the Viataof Work Safety issued by
China’s State Administration on Work Safety outlittee administrative sanctions for
business and production units and relevant indalelwhen work safety laws, regulations
and rules are violated. These measures also apphyning safety. The range of sanctions
includes warnings, fines, compliance orders (witlvithout a deadline), orders to suspend
activities, confiscation of coal obtained usinggdl means, closure of facilities, custodial
sentences and punishment in accordance with the dawwWork Safety and other
regulations.

The Interim Rules on the Governance of Occupatidiedlth in Workplacestate
that the penalty for failing to correct a workplaeazard by the deadline amounts to a
maximum fine of 20,000 CNY for minor violations,,200 to 50,000 CNY (3,100 to 7,850
USD) for more serious violations, and 50,000 toiftian CNY (7,850 to 314,000 USD)
for severe violations.

In other countries, such as Australia, financiahglges for OSH violations vary
significantly from one jurisdiction to the next (e jurisdiction has its own OSH

8 Article 25, RLI.
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regulator). Consequently, the maximum penalty rarfgegm AUD$ 180,000 in Tasmania
to AUD$ 1.65 million in New South Wales.

Work stoppages

A standard penalty in many countries for non-coemgle with occupational safety
and health provisions is the suspension of opersticlosure of the establishment, or
revocation of an employer's operating license.

In Eastern Europe and Central Asia, the labourdogpate does not always have the
prerogative to suspend work activities, either amtr entirely. In Albania, Section 31 of
Law No. 9634 indicates that sanctions include wagsj penalties and suspensions of
activity. Thus, labour inspectors have the righsuspend or completely halt the economic
activity of employers who do not comply with theviand have already been warned or
penalized for a prior violation. However, this dgonh requires confirmation, within
48 hours, by the General Inspector. If the decisgonot appealed, it becomes a court-
sanctioned order.

In the Former Yugoslav Republic of Macedonia, theasion is quite similar. If an
OSH inspector identifies an immediate threat tolifieeor health of the employees, he or
she must suspend part or all of the operation dinél irregularity is corrected. Labour
inspectors may also suspend activities when thegoster one of the following conditions:
someone is working illegally; the employer is nayimg social contributions or the
minimum wage; the employer has not paid wages et months; the employer is not
observing working hours or has not kept electroatmords of working time and overtime.
In the event of failure to respect the laws on wagkime, suspension of operations may
last up to seven days. If an employer is foundaeehrepeated the violation, a suspension
may be imposed for up to five years.

In Montenegro, the labour inspectorate (includingghbOSH and labour relations
inspectors) can suspend activities or stop wordases of serious risk to worker health and
safety, or serious labour law violations. In sormpecific cases, such as deficiencies or
irregularities punishable by a temporary work saspen, OSH inspectors may order the
employer to temporarily suspend work until the peats have been solved. The same
power is given to Armenian labour inspectors, bua different way. In Armenia, this type
of sanction is provided for, but the labour inspegtcannot directly order a suspension of
operations. They must first seek the approval ef iead of the Inspectorate for any
temporary suspension.

In Bulgaria the General Labour Inspectorate maieeion its own initiative or based
on a proposal from a trade union, order the suspers activities in the event of an
employer’s repeated failure to meet the obligationconclude a written employment
contract.

In Italy, labour inspectors have the power to oitierimmediate suspension of work
under Section 14 of Legislative Decree No. 81 dd&®Before recent legal changes, such
power to suspend operations applied only to thestcoction sector (Section 36 bis, Law
No. 248 of 2006). Subsequently, the suspensionook activities by labour inspectors was
revised through the enactment of the ConsolidatentkV®afety Cod® to extend such
powers to all economic sectors. In any event, icgpe must notify such cases to the
Public Prosecutor’s Office, which may launch a ¢niah prosecution.

8 Law Decree No. 81, April 9 of 2008.
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French law empowers labour inspectors to seek esneygwork stoppage orders
from a judge in limited circumstances, i.e., in firesence of serious occupational safety
and health risks; workplace accidents; when emp®lave not made the legally required
employment declarations or guarantees; or wherdams are in violation of Sunday rest
laws. In most cases, labour inspectors cannot\stol activities without first seeking a
judicial order. However, French inspectors can oadéemporary halt to activities where
they detect an imminent risk of falls from a hejgtite collapse of a structure on a
construction site or serious chemical haz4fds.

In most EU countries, work suspensions and stogpageprohibition notices are
frequently used by labour inspectors when themeismed to be an imminent and grave
danger to the safety and health of workers in &place.

This power of suspension is not provided for in triggin American countries, with
some exceptions such as El Salvador, where inggecan stop work activities in cases of
imminent risk to worker safety.

In certain African countries, the power of suspenss enshrined in law. The Kenyan
inspection system provides for this possibility; wewer, labour inspectors do not
themselves have the legal authority to order aerprise to stop operations — even in
serious cases of child or forced labour. In OSHtenst the situation is different, because
Section 37 of Kenya's OSH Act of 2007 states timatases where the risk of serious
personal injury as a result of a violation is imembt, OSH inspectors may immediately
forbid the use of any part of the workplace, planimachinery to which the prohibition
applies.

The same applies under Tanzanian law. Where tiseean iimminent danger, OSH
inspectors can issue a work stoppage order or Ilptotiie use of certain hazardous
equipment. If such an order is not respected aacethployer takes no action to remedy
the problem, a case may be brought before the.court

In Burkina Faso, article 395(2) of Labour Code #pes that inspectors have the
power to suspend work in cases of imminent dargytre health and safety of workers.

In Ethiopia, there are no laws or regulations regpay this power. As indicated above,
in Ethiopia only a court can impose sanctions, aiffin the suspension of work in an
enterprise does not seem feasible, even in dangenmmumstances.

In several Arab States, labour inspectors do Bethhe power to suspend work
activities. Section 109 of the Lebanon Labour Laipusates that only the court can shut
down an enterprise if violations are not remediBus also applies in Yemen, where the
labour inspectors cannot directly suspend the itievof the enterprise. Instead, inspectors
have to request a ministerial decision for the t@ragy suspension of any machine that
could be a hazard, and in any case for no longaem ttime week. If violations are not
remedied during this period, the matter may berrefeby the minister of labour to a
“Specialized Arbitration Committee” for a longer permanent suspension. The situation
is the same in Oman. In Syria too, the total otiglasuspension of production is possible
in cases of serious violations, but still requittes approval of the governor.

In China, legislation allows an employer's opemtiicense to be revoked for
violating legal provisions on employing adolesceintshazardous work. If employment
agencies, vocational training institutions and @etional skills certification institutions

% 1n 2008 in France, 5,834 work stoppage orders wezge. This number rose slightly to 6,070 in
2009.
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commit serious violations, these institutions atsk having their operating licenses
revoked®’

In the Philippines, the Secretary or authorizedregsgntative may order a work
stoppage or suspension of operations in an edtaiist where non-compliance with the
law poses a grave and imminent danger to the healthsafety of workers. It is also
possible to appeal to the courts after the adnnatige route has been exhausted.

Similarly in Australia, workplace health and safetgpresentatives in several
jurisdictiond® have the power to issue “stop work” directions wehtne work being carried
out is unsafe (even in the absence of a formakictsn).

3. Sanctions for obstructing the work of labour
inspectors

Most countries have provisions (accompanied by tgams) forbidding the
obstruction of labour inspectors in the courseheirtduties, as provided by Article 18 of
Convention No. 8%°

In Australia, the failure to provide relevant infoation to an inspector who
reasonably believes a violation has taken place mesyit in a fine between AUD$ 3,300
and AUD$ 33,000, or even criminal charges. The émdabour code provides for fines of
up to € 3,750 and a maximum of one year in prismnahyone (i.e. not only employers)
hindering labour inspectors in the course of tHeifes.

In Haiti, Section 423 of the Labour Code providbattobstructing an inspector,
which can include giving false information, is psimable by a fine of between 1,000 to
2,000 HTG (24 to 50 USD) or imprisonment from 1ysl#o three months.

In Belgium, employers and workers are obliged topavate in investigations carried
out by labour inspectors during their visits. I§p@ctors encounter any interference in the
course of their investigations, they may draw ufpranal report and transmit it to the
public prosecution service. In such cases, pesait be imposed (minimum fines under
the criminal law are €2,500). Substantial admiaiste fines may also be imposed in the
absence of a public prosecution.

The Guatemalan Labour Code does not provide forspegial sanction in cases of
obstruction. It does, however, provide that inspexctan request help from the authorities,
including the police. El Salvador legislation likiee provides that inspectors can request
support from other authorities to perform theirigsitif their work is interfered with. In
Montenegro, labour inspectors can call on the pofior assistance if, for example,

87 Section 28, RLI.

88 Excluding New South Wales, Queensland and the héont Territories. See Howe, Yazbek,
Cooney op. cit.

89 «adequate penalties for violations of the legadyisions enforceable by labour inspectors and for
obstructing labour inspectors in the performanceheir duties shall be provided for by national
laws or regulations and effectively enforced.” Aarlg identical provision appears in Article 24 of
Convention No. 129.
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inspectors are refused entry into a workplace.everl countries, such as Jaffaand
Qatar?*inspectors even have the same prerogatives asglpiatice officers.

In Syria, a new draft bill to reform the existingathour Law provides that any
workplace that refuses to help inspectors carrytbeir work could be liable to a fine
between 10,000 SYPs to 30,000 SYPs (157 USD tdJgn).

In China, anyone who interferes with the work dfdar inspectors, falsifies records
or information, refuses to comply with the ordee$ sut by labour inspectors or attacks
informants or plaintiffs, can face fines of betwe®000 and 20,000 CNY (310 - 3,100
USD) (Section 30, RLI).

Aggravating factors

The severity of a sanction often depends on theuwistances of the labour law
infraction, with more serious violations attractingpre serious penalties. Most countries
have a fairly standard set of criteria for detelingrwhether a violation warrants a stronger
sanction. These aggravating factors typically idetuthe number of workers affected by
the violation, the severity of injury resulting fmothe violation (e.g. disability or death),
whether it is a repeat offence, the moral repugeassociated with the offence (e.g. child
labour, forced labour), or the wilfulness of thelator. Where one or a combination of
these factors are present, labour inspectors ojuthieiary usually have discretion, if not
the legal obligation, either to increase the steshg@nalty or to resort to harsher sanctions.
The logic behind this enforcement approach is alwie serious offences deserve more
serious sanctions.

With respect to the sanction, aggravating factoes mntail a doubling or even
tripling of the amount of the fine or the term ahgrisonment. This is the case, for
example, in Tunisi¥ and Cambodi&® Most countries in Latin America also increase gine
in cases of repeated labour law violations. InDioeninican Republic, cases of trafficking
in persons that involve more than one individua aubject to prison sentences. In
Comoros, under Section 232 of the Labour Codehéf affence is repeated twice, the
employer is liable to imprisonment. This is theec&s violations of the legal requirement
of employers to notify occupational accidents armbases, and violations of the right of
workers to appoint staff representatives and the@dom to carry out their duties.

In Europe, fines are commonly adjusted in propartio the number of workers
affected by the violation. For example, SectioroBAlbanian Law No. 9634 specifies that
the amount of a fine is calculated by multiplyimg thumber of employees by the amount
of the minimum wage, in addition to a multiplieathvaries according to the severity and
the extent of the violation.

As part of the reforms made to the labour sanctregéme in France, changes to the
criminal law were proposed to increase the severfitthe criminal sanction, particularly

% gection 102 of the Labour Standards Law, No. 4997.
°1 Section 137 of the Labour Code.
%2 gection 237 of the Labour Code.

%3 Section 383(3) of the Labour Code.
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for severe violation§! French judges can modify the sanction withinaiartegal limits,
depending on the attitude of the violator and tineumnstances of the offence, including
the severity of the infraction. However, there ig judicial discretion when setting
sanctions for repeat infractions, which are styicfigulated by law. This is also the case in
situations where there have been multiple labowrv®lations against the same worker,
or where a sanction is multiplied according to thenber of affected employe&sFor
example, French law provides that in repeat viotetiof the law on temporary work, the
fine can be double the original amount and thetomay also impose up to six months in
prison.

Australian courts take a number of factors intosideration when determining the
penalty, including: the extent of loss or damagrilteng from the violation; whether the
offending person is apologetic or has made effartsorrect the violation; and whether
there is a need for the penalty to carry a detesffact.

Partnerships for more effective labour
inspection systems

1. The role of the social partners

Labour inspection is a public prerogative, and thgosition of sanctions is
something that only authorized public officialshmrdies are mandated by law to do. Even
so, the social partners and trade unions in pdatichave always been instrumental in
monitoring working conditions and, where approgmjateporting cases of labour law
violations to labour inspection officials. This eois perhaps less significant these days,
especially in an environment of declining tradeomncoverage. Even so, in unionized
workplaces, collective bargaining agreements oftédress situations of non-compliance
with agreed working conditions, setting out thegaaures to be followed in such cases.

In some instances, labour inspectorates have eleapted the practice of not visiting
unionized workplaces. This is the case in the CamaBrovince of Ontario, where labour
inspectors (known as employment standards officdis)not visit enterprises where
workers are unionized, noting that in those cadbs, unions have the primary
responsibility of enforcing employment and safeégnslards in the workplace.

Beyond the role of trade unions in monitoring aakirtg action to ensure compliance
with collective agreements, the social partners lap have legal standing to file civil
suits in cases of labour law violations. In Frarfoe,example, trade unions and employer
organizations may file a civil suit in matters aflgic interest, even if the “victim” in a
given case is not a member of the respective arghion. Successful suits have, for
example, been filed by French unions in caseshafuainspector interference and in the
case of the murder of two French labour inspedtstréleurg in 2004.

% Auvergnon, p. 5.

% A sanction can be multiplied according to the nembf affected workers when there are
violations of the law with respect to OSH, migréattour, working time, weekly rest, the minimum
wage and equal pay between men and women.
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As stated in Conventions No. 81 and £28,interventions by labour inspectors are to
be effective, it is essential for employers andkeos to be fully aware of their respective
rights and obligations and to ensure that theyohserved.

Beyond awareness-raising, countries have takenmbeuof different approaches to
ensure good coordination between the labour ingpeauthorities and the social partners.
Besides the general obligation established underespational laws for employers and
workers to collaborate with labour inspectors (artigular at the enterprise level), some
countries have set up national consultative bodigth tripartite membership and
competencies in labour-related affairs, which migp aerve as a forum for collaboration
between workers’ and employers’ organizations &edabour inspectoraté However, in
most cases these bodies do not deal with sancirospt where they are involved in
drafting or revising labour laws or administratiregulations.

This has been the case since 2006 in Jordan, wheigovernment has been engaged
in collaborative dialogue with stakeholders suchua®ns, in order to tackle poor labour
law compliance in the growing apparel sector. Fatdance, the Ministry of Labour has
provided unions with funding to assist migrant wesgk It has also formed a tripartite
consultative committee, to make recommendationamendments to the Jordanian labour
law. This National Labour Committee prepared a repeleased in 2006, alleging serious
labour law infringements in the apparel sector, ahié prompted the Jordanian
government to develop a specific enforcement gjyand action plan for the sector,
which changed the approach of the Ministry and jolex for enhanced coordination with
other public authorities and for targeted inspectiampaigns and training.

According to China’s Trade Union Law and Labour Lamions are monitoring
organs for labour-related lawdMost provincial, municipal and county level traglgions
and enterprise trade unions have established “ttaden monitoring committees for
labour-related laws”. A national tripartite meetingld in 2001 led to the joint signing and
issuance of a “Notification on the Coordinationvieetn Labour Inspectorates and Trade
Unions on the Monitoring of Labour Law Complianceit national, provincial and
municipal levels, the government holds periodic adehoc labour inspections with trade
unions and enterprise federations.

Brazil's Labour Inspection Forum

The Brazilian Government has taken the initiatifesetting up a labour inspection forum called th
“Committee of Understanding” (Mesa de entendimignitis committee was set up within the framewérk
the Ministry of Labour's Transformation Programmer fnegotiations with individual companies. It is
intended as a special negotiating body to helpdthre work practices of infringing companies inteelwith
the labour law. The decision to start negotiatitsm$aken by the inspector, and the relevant traciemn must
be present. The inspectors participate as interaméh in the negotiations and provide support aedal
guidance where needed. If negotiations fail, trep@ttor must apply the appropriate sanction prédsamtiby
law. This negotiation procedure enables the ingpactervice to promote independent and mutug
agreements for resolving labour law infractiongta¢ workplace.

4]

o

Australian trade unions have historically played ienportant role in labour law
enforcement, and even into the 1990s were large§pansible for monitoring and

% Article 5(2) of Convention No. 81 and Article 13 Gonvention No. 129. Recommendations
Nos. 81 and 133 in addition indicate possible mitidalfor collaboration in relation to occupational
safety and health.

" For example, in early 2012, Indonesia establishedpartite committee on labour inspection
within the Ministry of Manpower and Transmigration.

% Article 19 Report on Convention 81 of the Internatil Labour Organization, 2005.
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enforcing compliance under Australia’s unique awasgistem (working conditions and
OSH). Trade unions had the legal authority to enterkplaces as well as to seek
enforcement of labour standards directly throughttibunals and courts. Unions continue
to enjoy rights of entry under the current Fair Wt (2009), although these rights have
been curtailed? Entry powers also vary across jurisdictions, wittly the state of Victoria
denying union officials the right to examine copytake extracts of documents. Union
officials can universally bring court cases agaersployers for the violation of minimum
employment standard$. However, New South Wales and the Australian Chjpigaritory

are the only jurisdictions that give unions stagdio prosecute breaches of the applicable
OSH statutes.

When trade unions had an active role in enforcatgplir standards under the awards
system, the government was less active and dedidateer resources to enforcement,
except in the most vulnerable parts of the econargre union representation was low.
This also meant that there was limited co-operalbietween the unions and government
inspectorates. With the decline in union memberdiire the 1980s, along with the
decentralization of industrial relations, the irage in precarious employment and a
growing small business sector, an enforcement gagrged that could not be filled by an
already under-resourced public inspection systeadihg to the creation of the Workplace
Ombudsman and greater investment in a compliaregegy. This fundamental shift in
enforcement did not render the role of trade uniosolete, although it has undoubtedly
diminished. Australian unions continue to haveright to bring court proceedings and to
represent affected employees, but they do not tievebility to make use of the FWO'’s
mechanisms, namely: enforceable undertakingsngrnent or compliance notices.

The Australian Fair Work Act does not provide forexclude collaboration between
trade unions and the FWO. In practice, there iy tinlited collaboration in carrying out
shared compliance campaigi.

2. Cooperation between labour inspection and the
judiciary

Some countries have established specific ways Her labour inspectorate and
judiciary to collaborate with a view to ensuringetheffectiveness of inspection
interventions, as well as the enforcement of thedia law through prosecutorial action.

In Spain, for example, the action plan for launghand implementing the Spanish
strategy on safety and health in the workplace 728012)102 created special inspectors
in each autonomous community responsible for manigdabour violations, especially in
safety and health. These inspectors collaboratecttijr with the trade unions and the
judiciary, particularly as regards the enforcenwnibligations to protect safety and health
where the employer is alleged to have committeblaton.

% Unions must now obtain an entry permit with atsted4 hours notice, but may still inspect
enterprise documents relating to the alleged coeairtion.

1% Howe, Yazbek, Cooney, ILO Comparative Study ondiatinspection Sanctions and Remedies
(Australia), 2010.

101 See Howe, Yazbek and Cooney at p. 32 on the Himie Industry Shared Compliance
Campaign launched in March 2010.

192 http:/iwww.isciii.es/htdocs/centros/medicinades@g/ultima_hora/EESST.pdf
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In Brazil there is extensive collaboration betweka inspectorate and judiciary in
prosecuting cases of child and forced lab8uA protocol (3 May 2011) has established a
joint committee composed of labour inspection amdigiary officials, to develop joint
programs to improve national OSH compliance andcpoOne recent national campaign
resulted in collaboration between many relevantneas, including the Ministries of
Health and Social Security, the National Securitstitute, the Labour Attorney General’s
office, the Union Attorney General’'s Office and tiNational Association of Labour
Judges.

Brazilian labour prosecutors at the federal andestavels work closely with law
enforcement authorities. In fact, the prosecutiervise has six specialized coordinators
focusing on the ILO’s eight core Conventions ondamental principles and rights at
work, in addition to those on persons with disaiesi and the work environment (OSH).

In Uruguay, an inspector makes a written recorda ofiolation and, if necessary,
prepares a statement notifying the employer ofdibeuments to be submitted or a time
period for correcting the violation, during whicterppd answers to charges may be
submitted. If the notification is not complied wignd no answers are forthcoming,
inspectors issue their ruling and a sanction idiegplf documents or answers related to
the complaint are presented to the inspector imgehand, subsequently, to the Legal
Department, inspectors may rule on the case anddéleesion must be signed by the
Inspector General of Labour. The ruling may be lelngied by appeal within ten days.

Collaboration between the judiciary and labour iespion is fundamental. according to the ILO Comeeit
of Experts, which stated in its general observaiio2008 on Convention No. 81 that “the effectivenef
the binding measures taken by the labour inspetgéadapends to a large extent on the manner in wihieh
judicial authorities deal with cases referred t@ith by, or at the recommendation of labour inspettdt
called on measures to be taken “to raise the awessrof judges concerning the complementary roléseo
courts and the labour inspectorate.”

As already noted, the process of imposing sanctiomot always smooth, notably
when the sanction process requires follow-up adtipan external judicial body.

In some African countries, such as Lesotho, thetgaming procedure is hindered
because judges in its magistrates’ courts do nee kafficient knowledge and background
in labour law. In South Africa, courts respond fakably to labour inspection cases on
60 to 70 per cent of occasions, but cooperation mase efficient in the past when
specialized courts existed to deal with labour erattLabour-related transgressions tended
to be treated as “soft” violations in the crimisglstem. A general reluctance to prosecute
labour law violations is also observed in Ethiogia Tanzania.

In Europe, some countries have established spdoifins of collaboration between
the inspectorate and the judicial authorities, with aim of ensuring that the inspectorate’s
actions are effective. In Spain, for example, arithiw the context of social courts, the
action plan for the development and implementabbrthe Spanish occupational safety
and health strategy (2007-2012) created speciakeptdors in each autonomous
community to pursue breaches of labour laws andilaggns. The prosecutors work
alongside the trade unions and the inspectors,cidlyeon violations related to the
prevention of safety and health risks. In practibe,prosecutors must notify the inspection
service when opening any criminal proceedings whhielve the effect of suspending

193 Including joint media campaigns in newspapers Bngublications aimed at children about
accidents, problems and hazards at work, an iftdirective for the judicial system and inspectors,
and the appointment of two focal point judges @gion to be responsible for the implementation
of any directive on the programmes.
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administrative proceedings. The court is also meglito provide the inspector with all
relevant court documents, including witness stateémeThere is a provision for periodic
meetings between the judiciary and the inspect@tatiee national and regional levels.

In France, a monitoring agency has been establistiddn the General Labour
Directorate to monitor legal proceedings arisirgrirthe inspectorate's actions. It not only
collates information pertaining to administrativedacriminal proceedings, but also
manages the collaboration process with the Minisfryustice, in order to ensure a better
follow-up of each case. In Belgium, tlg&heop system used by labour inspectors has
databases, internal and external, containing datatmur law jurisprudence.

In certain countries, the judicial and administratsystems are integrated. In Austria,
for example, alongside administrative proceedingsich rely on ad hoc tribunals and
involve the inspectorate, parallel proceedings agist to deal with violations of the
criminal code. Through this process, proceedingsimastituted when a labour inspector
submits documents and reports to the DepartmenCrahinal Investigations or the
Department of the Public Prosecutor. In any cdsecburts must inform the inspectorate
services of the termination or completion of anygaredings, though not necessarily of the
court's decision. In Portugal, there are diffemmeans of informal collaboration based on
common training, joint publications and meetingsthe use of shared facilities. In other
countries such as Greece, inspectors have therayttioprosecute violators in a criminal
court for serious offences. However, because ahydein the court system, inspectors
often prefer to impose fines instead. In Franceanapector is considered to be an agent of
the judiciary in certain specific and urgent cadasother EU countries, inspectors are
called as witnesses, though not as legal expehisrams both these roles are recognized in
Spain.

In some European countries, labour inspectorsrogose criminal sanctions directly.
For example, in Albania criminal sanctions can tmpased where an infraction causes
death or serious harm to the work¥®rBy contrast, labour inspectors in countries such a
Macedonia and Montenegro can only submit casdset@tiblic Prosecutor in the event of
an alleged criminal violation.

Sanctions in Guatemala

Guatemala has an inspection system unique in LAtirerica, in that the law does not provide for
sanction process. Although the 2001 reform gavpectrs the power to impose administrative sanstior]
an appeal brought before the Constitutional Tribuima2004 struck down this power. In effect, ineasf
non-compliance, labour inspectors draw up a repattjch they submit to the appropriate court respoles
for adjudicating such cases. Inspection intervargioow appear to be no longer concerned with caimgc
infractions that have been identified, whether bynanistrative or judicial means.

In Guatemala City the average duration of courtggedings (and, consequently, the imposition afie) fis
one year for the court of first instance and sixnths for an appeal. However, more complex cases may
take up to four years to reach a conclusion. Initdd, because of the formal requirements for pesieg
documents and the small number of legal departnséaff assigned to labour inspection, it takes gn
estimated six months for the labour inspectoratiléca case with the Labour Courts.

12

In Colombia, labour inspectors exercise quasi-jatlifunctions!® at least with
regard to the dismissal of pregnant women (Secib of the Labour Act demands an
inspector’s authorization) and of workers with ditisies.

104 Section 37 of Law No. 9634 on Labour Inspectiod State Labour Inspectorate.

195 Molina, Carlos Ernesto.La inspeccién de trabajo en Colombia2008, online:

http://biblio.juridicas.unam.mx/revista/pdf/DereSurxial/6/art/art4.pdf
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3.

In Cyprus, in order to help labour inspectors prepeeports pertaining to legal
matters, the Ministry for Labour and Social Segutises the services of a lawyer who
examines in detail and checks each case befasdiied with the court. Moreover, labour
inspectors regularly attend seminars organizechbypblice training centre, during which
police officers specialized in legal matters explie provisions of the criminal code and
offer advice regarding the methods to use whenrdéog statements and drawing up legal
reports.

In China, collaboration between the judiciary ahd inspection system is based on
the application of the legal text of the Adminisira Penal Law (2009) and the
Administrative Litigation Law (1990). The judiciaintervenes in the appeal process and
can uphold, discharge or reverse the labour ingpedecision. Moreover, the labour
inspectorate is required by law to transfer casdhé criminal justice system in the event
of job-seeker fraud, social security fraud, unpeédjes or forced and child labour.

Transnational sanctions and prosecutions

In the past few years, there has been a trend my megions towards coordinated
international joint inspections, doubtless motidaby regional integration processes and
increased freedom of movement across borders bflabour and servicé€® As a result,
joint or coordinated cross-border inspections, dditon to those prompted by cross-
border public works project§’ are becoming commonplace.

There have also been a number of efforts within IBBSUR since 200% to
achieve coordination between labour inspectoratdscansistency between the inspection
procedures of the four member countfisin the Asia-Pacific Region, the Heads of
Workplace Safety Authoritié¥ in Australia and New Zealand, although confinedatety
and health issues, have implemented a number ofidmzation initiatives. As well as
prevention campaigns (e.g. on scaffolding in 20@9%trategy was drawn up for 2002-
2012, containing a list of safety and health ptiesi and seeking common approaches
consistent with the priorities of both countries.

1% For example in Europe, the majority of these deamand seek to implement Directive 96/71/EC
on the posting of workers in the framework of threyision of services, although their scope of
application is not limited to posted workers.

7such as a tunnel being dug between France andoBataSpain), the Oresund Bridge between
Denmark and Sweden, and the bridge over the Rivanzsinas between Bragancga (Portugal) and
Zamora (Spain).

%8 The sub-working group 10 “Labour relations, emphent and social security” is responsible for
labour inspection for the Southern Common Market.

1910 May 2008, MERCOSUR prepared a joint proposalt@immng actions relating to inspection
and child labour and defined target economic secfsuch as sawmill workers on the border
between Brazil and Argentina). At the same time, REOSUR has taken a series of steps and
drawn up guidelines with a view to establishingegional modus operandi. A first step in this
direction was the design in 2006 of joint inspettaztivities in relation to the Minimum Conditions
for Inspection Procedure (CMC Decision No. 32/06)l £ MC Decision No. 33/06 on Minimum
Profile Requirements for Labour Inspectors. Thesestll undergoing development.

110 A group responsible for the management at cerdral lof the key safety and health standards-
setting bodies in both countries: http://www.hwsg.au/.
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However, collaboration of this nature raises clmgless concerning the applicability
and enforcement of cross-border penalties acraga fj@risdictions, particularly when
efforts are made to enforce sanctions in a couwttrgr than the one in which the violation
occurred-*

In the EU, the 27 Member States issue a varietydrinistrative and criminal
sanctions applied by two different powers (the etige and judiciary). The need to
coordinate different legal and administrative reggns a challenge, made more difficult by
the fact that there is, as yet, no legal basi©iénEU for the recognition of administrative
sanctions across community borders. Consider famgke that the level of the sanctions
in the area of OSH can vary considerably from amentry to the next (€55 to €819,780)
depending on the legislation of each Member Statkthe seriousness of the violation.
Accordingly, cooperation between the relevant maticuthorities in sanction procedures
(notification, attendance at judicial processeswésesses, etc.) is a matter of mutual
assistance that appears in need of legal claiicatt the Community level.

Fines imposed by judicial authorities may of coubseexecuted transnationatfy.
This is also the case when sanctions are imposedatgnal administrative authorities,
though these could be appealed before penal csuets as in France, Germany, Italy and
Malta. The cross-border enforcement of labour lawctons in the EU thus remains in
legal “limbo”.

In response to these challenges, GHBELES project Convergence of Inspectorates
Building a European Level Enforcement Systefias been working since 2010 to build
channels for the exchange of information, and téheya knowledge at the labour
inspectorate level, in order to build a basis fopss-border enforcement and mutual
assistance and finally, to provide guidance toBhmpean Commission on the recognition
of labour law sanctions.

Pending clarification of the legal basis for sudtagnition in the EU, several
measures have been undertaken to overcome exigiioglems of cross-border
enforcement, such as an increase in bilateral dimaltiand regional) cooperation of
inspection bodies towards the standardization @fsfudocumentation, European level
procedures and the establishment of measures fopired cross-border enforcement.

Recent trends and developments

1. Proactive and innovative approaches to
sanctions

In view of the difficulty of applying sanctions,dhdevelopment and implementation
of new ways to encourage compliance is importantte effective functioning of labour

1 EU Convention 2000 on mutual assistance is nolicgipe to administrative fines, being limited
only to criminal proceedings.

12 Council Framework Decision 2005/214/JHA of 24 Feiy 2005 on the application of the
principle of mutual recognition to financial penedt

113 CIBELES (Convergence of Inspectorates Buildingurdpean Level Enforcement System) is a
project created with the European Commission fupdind is under the leadership of the Spanish
Inspectorate for Labour and Social Security. Pipdiing countries include Austria, Belgium,
France, Germany, Hungary, Italy and Portugal.
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inspection. Non-traditional sanctions and altewesito sanctions provide additional tools
to labour inspectors and the judiciary towards exihig genuine labour law compliance.
Faced with labour markets that today that are oftemracterized by a wide diversity of
employment relationships, declining unionizationpdarn working methods, hidden
supply chains and large scale informal economiesliittonal approaches to labour law
compliance are not always well adapted.

Reforms in ltaly in 2004 recognized the unsuitépiof a uniquely enforcement
approach to addressing such challenges, and insteaght a more balanced combination
between sanctions and promotional measures foutalaa compliance. While this kind
of balancing is understandable, given the evervéwglnature of the labour market and the
limited resources available to labour inspectiostems for enforcement, it is important
that novel sanctioning initiatives do not triviaifabour law infractions (especially serious
infractions) or facilitate the avoidance of sanetovhere these are merited. Simply put,
sanctions remain an important element for effedabeur law compliance.

Some countries publicize the identity of offenderdine as a means of reinforcing
the punitive character of sanctions. This is theasion in Denmark, Portugal and Spain,
where in cases of recurring or serious violatienpenalty may include the requirement to
publicize the identity of the offending employentgoany. In Ireland, labour authorities are
authorized by law to publish the names of compaaies individuals convicted in court,
including the reason for the convictions. In thiaywthe information becomes known to
the labour inspectorate, allowing it to make syateise of this data in planning inspection
activities. In Brazil, the identities of forced talr offenders are similarly publicizétf. In
the United Kingdom, information on improvement gmhibition notices is also made
available to the public.

In Switzerland, sanctions can include an increasesurance premiums and, as in the
United Kingdom, the withdrawal of permits and thesgension or revocation of the
enterprise’'s operating license. Belgium has adopgedsimilar system involving
occupational accident premiums, relying on a foamtd reduce the amount of the
premium that compliant enterprises must pay — sgressively increasing the amount for
those who do not meet the minimum compliance reguénts (this system is similar to the
“good driver” bonus system when calculating autoiteoimsurance premiums). In Spain, a
recent law has established similar reductions ioupational insurance premiums for
enterprises that have contributed to the prevertiomorkplace accidents?®

In Spain, Royal Decree 404/2010 of 31 March regglaiie establishment of a system
of reduced professional indemnity insurance prersiufor enterprises that have
contributed specifically to reducing and preventirmgupational accidents. The amount of
the incentive can vary from 5 to 10 per cent of phemium, depending on the case. The
Inspectorate for Labour and Social Security suges/iand controls the enterprises
concerned.

The labour law in Lad$® provides that people or organizations that produce
successful results in the implementation of labéaw will be receive benefits as
appropriate, though these are not spelt out.

114 |nformation provided by the country on Convent
15 RD 404/2010 of 31st March.

118 section 8, Ministerial Decree No. 788 of 2009 oatéction of Wages.
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Another innovative approach is the imposition ofagministrative sanction affecting
the economic interests or opportunities of an @nise. This could include, for example,
the withdrawal of the enterprise’s eligibility taamicipate in state property auctions or
public tenders!’ the withdrawal of subsidies and public assistancethe temporary or
definitive closure of a workplace®

In the United Arab Emirates, if a company violates Labour Law® the Ministry of
Labour may withdraw future approvals for hiring naigt workers. This measure can be
either temporary or permanent. As a further sanct@mmpanies can also be demoted
(slowing down migrant labour approvals) or even aeed from the registry in the
Ministry of Labour. In 2008, 7,083 undertakings eeubject to such a penalty.

In Australia, 99 per cent of complaints to the €dfiof the Fair Work Ombudsman in
2009/10 were resolved without legal action, samstibeing imposed in only a small
number of case¥’ The challenge for the FWO appears not to be theluion of known
violations, but rather, dealing with violations exfing vulnerable groups of workers,
which are often difficult to detect. The FWO coresil that new strategies are needed in
such cases, including the creation of specificalhined teams of inspectors and the
improvement of proactive initiatives to improve dato law compliancé?

The use of advisory services and preventive ac®riorms of “sanction” has led
several countries to pursue new and promising @ues to deterrencé.

In Singapore? apart from taking enforcement action, with a viewincreasing
employers’ awareness of the minimum terms and ¢omdi for employment, labour
inspectors also conduct regular lectures on thel&mpent Act. Although these lectures
are open to all employers, the target audiencenig@yers from small and medium-sized
companies with limited knowledge of the Employmémt, as well as employers who
have been found in violation of the Act. Promotioaetivities, seminars and workshops,
are organized all year round to create intereite rawareness and share best practices on
OSH. One focus is the promotion of awareness ofl@yeps’ and employees’ rights and
obligations under the law, and good workplace jixastsuch as a work-life strategy. Other
promotional efforts include assisting the Tripa#tlliance for Fair Employment Practices

"7 Hungary and Portugal.

18 The Former Republic of Yugoslavia Macedonia, Feaaed Portugal.

119 Federal Law No. 8 of 1980.

120 cooney, Hardy and Howe, “Off the radar? Detectamgl Inspecting non-compliance with
Minimum Working Conditions”, paper submitted foretsecond Conference of the Regulating for
decent Work network, ILO Geneva, 6-8 July. Page 16

121 conney and others, op cit page 21

2pijres, R. “Governing Regulatory Discretion: Perfamoe and Accountability in Two Models of
Labour Inspection Work”, Paper presented at thewNet on Regulating for Decent Work
Conference: “Regulating for decent work: Innovati@bour regulation in a turbulent world”, ILO,
Geneva, July 8-10, 2009.

123 Article 22 Report on Convention No. 81 submittgdthe Government for the period ended in
May 2003.
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to encourage the adoption of fair and responsiliipl@yment practices through seminars,
guidelines and other meatis.

Similar to this approach, Chile has created a gpgmogramme for small and
medium-sized enterprises that violate labour rigbtdled the “substituting fines with
training” programme. This initiative allows emplagdo follow the training programme in
lieu of paying fines. In Guatemala and the Domini¢epublic, employers with fewer
resources who have committed infractions are sefailbw state- financed programmes in
human resource development (in INTECAP and INFOTiEBpectively), which involve
specific training activities.

Belgium applies a combination of prevention andctans. A fine called the
“contribution for the common good”, for examplenche imposed on an employer and
can later be deducted from the employer’s tax alibgs when the violation is corrected
(e.g. once undeclared workers found in the workplaave been registered with the social
security authorities).

There are other documented cases where compaeigsvan incentives for the early
payment of fines (i.e. a reduction in the amounthef fine itself). Spain’s Act 52/2003 of
10 December introduced a shortened procedure weithuced social security penalties
(consisting in the automatic lowering of the pepatt 50 per cent for those who comply
and pay the penalty within the set time limit).\tdollows a similar procedure for
preventing occupational hazards.

In a number of European countries, corporate cadesonduct are recognized as
having legal weight in courts of law. In the Nethads and, less often, in Germany,
disputes on the application of such codes arevabls by the courts. For example, in the
Netherlands in the 1970s, long before the widesperaergence of codes of conduct, the
courts developed their own principles of good comypd&ehaviour. These principles
sometimes conflicted with eventual Dutch corpomatdes of conduct, which is why the
courts take them into account in their decisionsweler, in other countries such as the
UK, courts do not consider questions relating tdesoof conduct, since these are not held
to have any legal authorit§’

In some Arab countries with large populations ofjrant workers, incentive systems
have been adopted for enterprises in order to eageuhem to improve their labour law
compliance. The Ministry of Manpower in Oman hasdduced a code of conduct for
enterprises. Enterprises are ranked into sevesedadvased on their level of labour law
compliance. A privileged status, the so called ‘&reCard status”, can be awarded to
enterprises upon application to the Ministry. T$tistus, once approved, would allow for a
faster processing of general applications submittgdhe company to the Ministry of
Manpower, including applications for migrant labauork permits. The role of inspectors
consists of performing inspection visits within thpplication process for the green card
status. The privileged status is denied if labaspéections discover labour law violations
that have not been corrected.

124 hitp://www.mom.gov.sg/aboutus/divisions-statutbards/Pages/labour-relations-workplaces-

division.aspx

125 Delegated legislation 499/93.

126 H. VoogsgeerdEnforced' self regulation and labour law: strandeedfellows?Paper for
regulating Decent Work Conference
http://rdw.law.unimelb.edu.au/index.cfm?objectid€AF41A-5056-B405-
5162DD63F876A0CE &flushcache=1&showdraft=1
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Jordan makes use of a similar system. In 2006, avitlew to improving labour law
compliance in the apparel sector, the governmemtclaed its “Golden List” project. This
is a code of conduct for employers containing dmecompliance criteria, the fulfilment
of which grants employers certain rights, such aseaemption from required bank
guarantees when recruiting foreign workers. To iobtgolden list” status, the employer
has to provide documentation, such as work corgractist with the names of foreign
workers and the numbers of their work permits,gagroll for workers at the enterprise, a
balance sheet and so on. When application is nad#it status, a labour inspection visit
is made in order to check compliance with the amideonduct criterid?” In a similar way,
the Ministry of Labour of the United Arab Emirataesvards an annual labour prize,
designed to reward enterprises which demonstratmpbary compliance with the labour
law.

Australian labour inspectors can use enforceabbiemakings as an alternative to
litigation*?® in cases where an inspector reasonably belieatsatherson has committed a
violation liable to civil penalties. This Austrafiainventiod?® is a written agreement
enforceable in court between the Fair Work Ombudsmad the person or company
alleged to be in violation of the Fair Work Act.sipecifies actions the person or company
will take, or refrain from taking. If the agreemesitnot respected, it can then be enforced
in a court of law. According to the FWO’Enforceable Undertakings Policyan
undertaking:

‘may contain a broad range of commitments on the pkthe wrongdoer, including, for
example, participation in an FWO education progrére, provision of training for managers
and staff, completion of regular audits and commé plans, management plans for work
systems and/or keeping the FWO informed of on-gstegs taken to ensure compliance with
Commonwealth workplace laws. The Enforceable Umdtény may also require the
wrongdoer to publish a public notice about the @rgntions and the remedial action they
have undertaken to carry odt®

Enforceable undertakings are likewise used in eirigr occupational safety and
health standards which are regulated at the Statel lin Australia. However, this
mechanism is not available in all States and te,datly Queensland has made active use
of the power. Even so, a study on OSH enforcemmmd that this was a valuable tool
with potentially significant impact on company O8bimpliance™**

Lastly, in 2012, the United Kingdom’s Health ande®a Executive (HSE) introduced
a Fee for Interventio?? The purpose of this scheme is to recover the @sstsciated with
labour inspection activities from enterprises fouadoe in violation (material breach) of

27 3ordan Ministry of Labour: http://www.mol.gov.jofdelt.aspx?tabid=175.

128 Fewer than one per cent of matters investigatecthiey Fair Work Ombudsman result in
litigation.

129 The enforceable undertaking is also used in anédaw other than labour law, and has been
exported to the United Kingdom.

130 Fair Work Ombudsman, Guidance Note 4: FWO EnfdseaUndertakings Policy,
17 December 2009, Cl. 4.4.

131 Howe, Yazbek, Cooney p. 25.
132 The Health and Safety (Fees) Regulations 2012,1862. At the time of writing, none of the

violators under the Fee for Intervention Regulaticad been billed. Consequently, HSE officials
were not yet able to assess the effectivenesssofrtbasure.
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the health and safety law. The charge is not ptpppeaking considered to be a punitive
charge, and in fact the UK does not have a systeadministrative fines for health and
safety violations. Rather, it simply reflects thestof the HSE performing its functions,
which, at the time of the regulatory change wasulated at approximately 200 USD per
hour (£124). Even so, this is one approach to tygggassessments to breaches of health
and safety law and shifting some of the burdenubkilizing the HSE services from the
taxpayer to the lawbreaker. Compliant businessesiat required to pay this fee, and no
fee will be charged where the breach is trivialemhnical.

2. The role of enterprise self-assessments

In a number of industrialized countries with in@iegly stringent occupational safety
and health inspection requirements (particularly éuntries), high-risk enterprises have
been given more autonomous responsibility, under $upervision of the labour
inspectorate. Risk self-assessments by enterprises that responsibilities are (or should
be) shared among the employer, the workers anitheif exist, occupational safety and
health committees or representatives. The advantggdeat all the stakeholders in the
enterprise work together to enforce the relevagallestandards, and this is a means of
improving prevention and avoiding sanctions.

This type of system can be envisaged in any couratngd can be designed and
applied, if necessary, in a gradual manner, depgndin a country’s level of social and
economic development. The labour inspection systhould nonetheless be ultimately
responsible for inspecting, and possibly sanctignimorking conditions, and should be
given the necessary powers to do so.

In general, self-reporting is promoted among e&hbilents that are identified as low
risk, and are considered to be sufficiently rekalib participate in approaches to
enforcement beyond the traditional inspection vi€enerally, employers complete a
questionnaire prepared by labour inspectors, orerottelated authorities, in close
cooperation with worker representatives. Inspecttiven review the questionnaire
responses and decide if there is any need to peahshe enterprise.

For example, a Labour Standards Enforcement FramkewWibSEF) has been
introduced in the Philippin&¥ in order to build a culture of voluntary compli@nwith
labour standards in all establishments and to baildifferent system, so enabling the
Department of Labour and Employment “to expandréach” and encouraging other
parties to become actively involved in a new in§pecsystem. In the long term, the LSEF
aims to create a culture of safety, health andaselin the workplace and an ethic of self-
regulation and voluntary compliance with labournsrds. It also emphasizes the
application of corrective measures to eliminate @athlice the adverse effects of workplace
risks and hazards. The LSEF encourages proactivigcipation by establishments in
complying with labour standards, by adopting ang ofithe following three methods:

* Self-Assessment for establishments with more thHa \Rorkers and those with
certified collective bargaining agreements, regzssll of employment size.
Participation is voluntary, and establishments ttfaose not to participate are
subject to routine inspection visits. The estalpfisht is provided with a checklist,
which has to be completed in consultation with ngamsa and worker

133The LSEF came into effect on 31 January 2004 hyeiof Department Order 57-04 series 2004.
LSEF defines the approaches and strategies to tseigui by the regional implementers to ensure
voluntary compliance with labour laws.
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representatives. The self-reporting checklist entkigned by a representative of
the employer and workers and is forwarded to thgigReal Office.

* Regular inspections for establishments employingp199 workers; and

» Training and Advisory Visits for establishments doying 1-9 workers and for
those registered as micro-business enterprisesdiegs of the number of workers
employed. The Regional Offices assist small andandstablishments to map out
an improvement programme geared to increasing ptovily, in order to facilitate
compliance with labour standards.

However, this system has been criticized by théetnanions in the Philippines since
its promulgation, because they take the view tlm government has the primary

responsibility for checking compliance with labdaws >

In Thailand!*® a system of self-reporting has been set up fotlsand medium-sized
enterprises. Under this system, employers of SMEsexjuired to fill out a questionnaire
addressing a set of 19 issues covering all thecipahlegal obligations of SME employers
(18 of these relate to conditions of work and am@dcupational safety and health). This
form has to be signed by both the employer or bisfiepresentative and by a worker
representative, or by at least one worker emplagetle company, and be returned to the
Provincial Labour Office, where other officials pehspectors “analyse” the returns and
send the results online to headquarters.

In Vietnam, a self-inspection form has also be¢roiauced:* requiring the employer
(institution or individual) to reply to a questicire and to send it, with his or her
signature and that of a trade union representafikere relevant), to the labour
inspectorate. Labour inspectors may help the eneplttycomplete the form, and they can
ask the employer to take action in cases of lalaviolations.

A similar effort has been made by Chile’s Generae@orate of Labour, which has
put nine self-assessment lists onlftieThese lists are for individual and informationaéy
and include enterprise standard-setting and prasemheasures according to sector.
Similar online forms are available through the Miny of Labour in Guatemala.

In Australia, the FWO (Fair Work Ombudsman) has ertaken in the past year
several new approaches to improve compliance iovative ways. A systematic pay
packet audit has been already been undertakenoitiyir international profile franchises.
It consists of establishing a self-auditing prodestsveen the enterprise and the FWO. This
requires the company to engage a certified accotrita confirm that all employee
payments are in order, among other things.

134 TUCP says it is not correct for the governmentefer its duty of inspection and enforcement of

labour standards to an evaluation process condwattélde whim of enterprises, especially those

covered by the SA. It has called attention to th¢CIP’s random survey of 202 enterprises in

economic zones and industrial areas, which fourad &l enterprises in these zones and areas
committed at least one labour standard violatiorinduthe survey period. The TUCP claims that

voluntary compliance with labour standards will nairk.

135 Labour Inspection Services - Advisors and Guamsntf the Work Report of the Multi-
Disciplinary Team to audit the Royal Thai Governt'ghabour Inspection Services, 2004.

138 Decision No. 02/2006/QD-BLDTBXH of 16 February 200

137 www.dt.gob.cllocumentacion/1612.
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Conclusions

In addition to the various national approachesaalyedescribed, the discussion of
labour inspection during the 2011 International dbConference in GeneVa focused
heavily on the challenges of labour law compliamcel enforcement. First of all, the
conclusions acknowledged that alongside laboureictipn powers and functions, attention
should be given to enforcement and to sanctionisate sufficiently dissuasive to deter
violations of labour legislation, while also prowig corrective, developmental and
technical advice, guidance, prevention tools ared glomotion of best practices in the
workplace. These functions should be regulatedbatdnced as part of a comprehensive
compliance strategy, in order to ensure decent wgrkonditions and a safe working
environmen't®. Additionally, it was concluded that in securing q@iance, labour
inspectors should use a wide variety of actions toals, including both preventive
measures and sanctions. An appropriate mix of ptaxe measures should be adopted,
such as risk evaluation, promoting a culture ofiéeahip and good practice, implementing
occupational safety and health measures, informagoidance and awareness campaigns,
combined with sanctior'?

Bearing in mind the conclusions of the ILC genedikcussion on labour
administration and inspection, this study has sbuglshowcase the variety of national
laws and practices in the area of labour inspect@mctions as a means to improve the
knowledge of the ILO and its constituents of apphes to the enforcement of labour
standards. While sanctions are only one of thestaohilable to labour inspectors for
ensuring labour law compliance, they are critical part of a balanced and effective
approach. The study has attempted to demonstratefdh a sanctions system to be
effective, it must be properly designed and muke tmto account a myriad of factors,
including a country’s legal tradition, economicctimstances, the relevant administrative
and judicial institutions and the characteristitemterprises, while also being tailored to a
country’s experience of what measures or combinatiomeasures are most effective in
achieving labour law compliance. Despite the vgrief approaches to labour law
sanctions, a number of broad conclusions can herdvéhich point, in particular, to some
of the enduring challenges facing countries forriowpg sanctions.

There is a myriad of systems, combining a rangdiféérent enforcement measures.
Few countries have dedicated judicial institutismsenforce the decisions of the labour
inspection system. There are clear advantages wuindiecourts to complement the
enforcement function of labour inspectors and tsues due process for those found in
violation of the labour law. But courts can be slawd costly in delivering justice to
workers. An administrative system for sanctions, tbe other hand, can be more
responsive and agile in addressing workplace vanat but it must have appropriate
checks and balances to ensure that the law iseapfdirly and consistently, particularly
when labour inspectors have wide discretion in isipg sanctions.

One major challenge faced by inspection systemanardhe world is the lack of
qualified personnel, investigative tools and wodqgal data to do their work, and this
unavoidably has a negative effect on a labour ictspate’s enforcement function.

Moreover, many countries have gaps in their lablaws, resulting in either
incomplete or inadequate sanctions regulationsyels as unclear guidance on how to

138 Op. cit.
139 0Op. cit., paragraph 12 of Conclusions.

140 0p. cit. paragraph 20 of Conclusions.
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enforce the law. When, for example, fines are setlow or too high, without regard for
the severity or repeated nature of an infractionare not automatically indexed to keep
pace with inflation, there is a risk, absent othegular legislative adjustments, that the
dissuasiveness of the penalties will erode ovee.tildso, when other complementary
inducements are not included in the law, such aghteat of plant closures in the case of
grave safety hazards, or the removal in the evet @olation of privileges or permits
otherwise available to enterprises, the law lintlits flexibility that would otherwise be
available to labour inspectors to find the moseeffre sanctions to enforce behaviour
change on an employer. Furthermore, when regukation enforcing sanctions result in
lengthy, cumbersome or costly procedures, the &#ffatess of the sanctions is further
eroded and their credibility is undermined. Labimspectors need adequate powers in law
to be able to impose sanctions. In many countsasctions can only be imposed through
an administrative process that leaves little if adigcretion to inspectors. While
recognizing the need to ensure proper safeguargiet@nt the unethical use of inspection
powers, labour inspectors should be granted rehkéfective powers in law to enforce the
legislation for which they are responsibfé.

Apart from ensuring adequate powers and institaliarapacity, labour inspectors
also require sufficient knowledge and training fprm their sanctioning role properly.
In particular, inspectors should know how to cortgleompliance orders clearly and
consistently, so that the employer has sufficienice of what is required and can facilitate
follow up visits and any further action found tomecessary. It is also important for labour
inspectors to know how to file cases with the pcosien services (where applicable),
since it is not uncommon for cases to be delayedb@andoned because of improperly
completed court registry documents.

Beyond the need for a sound legal framework andwately empowered and trained
labour inspectors, a properly functioning sancticegime relies on collecting data on the
sanctions imposed and the resulting outcomes, o lzes able to evaluate the performance
of the sanctions system. This objective basis algwlicy makers to improve their
understanding of the approaches to sanctions tbik and those that do not. Surprisingly,
many labour inspectorates do not routinely gaties information (along with other
crucial data on labour inspection activities) desphe important and actionable lessons
that can be learned about trends in the labour ehankd the possible need to adapt law
and policy in response. Collecting such informatiwould also enrich dialogue with
employers, workers and their representative orgaioizs, allowing for more targeted
awareness- raising and compliance campaigns -emoehtion advocating for more robust
systems of labour inspection.

Lastly, effective sanctions require ever greatespevation across national borders
between labour inspectorates and the judicial ailtb® responsible for labour law
enforcement. Regular joint action mechanisms ateyabestablished in most countries,
and inter-agency coordination is underdevelopedléMd hoc arrangements may work, in
certain regions where workers and enterprises melytioperate across borders more
structured bilateral or multilateral frameworks kbprove useful. Such agreements would
facilitate not only basic sharing of informationacaib the identity of violators and the
nature of infractions (with a cross-border compdapdyut might also help to work towards
the improved recognition of sanctions between fprgurisdictions, as well as towards

1 1n France, an important element of the professionde of conduct for labour inspectors is their
freedom to enforce the law in the professional rearthey consider most appropriate. While there
are administrative precedents and tools availabli@gpectors to guide their decisions in different
cases, none of these constrain an inspector frarcising his or her prerogative in executing their
duties.

43



reciprocal enforcement arrangements to the extatthe legal structures and institutions
allow.
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