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Foreword

This paper is part of a series of studies fundedth®y European Commission in the
framework of a project of the International Labdirganization (ILO) on “Promoting a
balanced and inclusive recovery from the crisisEmrope through sound industrial
relations and social dialogue”. The project fallsder a recent partnership agreement
between the ILO and the European Commission, whiots to study the impact of the
crisis and crisis-response policies on nationapattite social dialogue, collective
bargaining and labour law in the Member StatehefltO and the European Union (EU),
and the role of social dialogue actors and instifigt in this context. The project builds on
ILO research initiated since 2008 on best practicgbhe area of crisis responses, and the
Global Jobs Pact adopted by the International LeBaunference in June 2009.

This study on Portugal by Professor Maria Do RasBalma Ramalho (University of
Lisbon, Portugal) analyses the national responsdhe crisis, in particular the changes
introduced in the labour code. Most of these petidiave been based on the Memorandum
of Understanding (MoU) concluded in May 2011 betw#ee Portuguese Government and
the so-called Troika (IMF, EC, and ECB). The Molbposed several labour market
reforms, in particular changes to unemployment fisneEmployment Protection
Legislation (EPL), working-time arrangements, wagesllective bargaining, social
dialogue, and Active Labour Market Policies (ALMP).

These measures have four main objectives: 1) tocedhe costs associated to
employment contracts; 2) to tackle key points af tbgal system either by introducing
flexibility or by increasing the flexibility of s@mes that are already in place; 3) to re-
launch collective bargaining and collective agrestmender a new framework intended to
be more representative, dynamic and decentraliaed;4) to implement ALMP, and in
that context, to promote the employment of spedfisups such as youth and long-term
unemployed.

This study examines the provisions concerning tdenimistrative extension of
collective agreements and argues that extensicartigea have several disadvantages. In
the author’s conclusion, she contends that themaires a need to introduce additional
changes to the collective bargaining system in rotdemake it more representative,
dynamic and adaptable, a viewpoint strongly chgkehby the social partners, especially
the trade unions.

An earlier version of the paper was presented aixhtéd at the EC-ILO-ITC/ILO
seminar on “Promoting sound industrial relationgl ancial dialogue in times of crisis”
(23 May 2013, Lisbon, Portugal).

The responsibility for opinions expressed in thapgr rests solely with its author, and
its publication does not constitute an endorsentgnthe Governance and Tripartism
Department of the International Labour Office, lve European Commission.

Moussa Oumarou
Director,
Governance and Tripartism
Department
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Executive summary

This paper describes the main trends of Portugladssur law and industrial relations
during the present financial and economic crisi$h & view to promoting crisis recovery
in an inclusive way and reinforcing social dialogurel the role of social partners.

The paper is divided into three sections. The finttoduces the main features of
Portuguese labour law and industrial relationsaddition, it provides a general overview
of the entrepreneurial situation and traditionatelepments in collective bargaining and
social dialogue in Portugal prior to the crisisisTphresentation establishes the necessary
background for understanding the effects of thaisron employment and industrial
relations and to make it possible critically to lexde the measures already put in place as
a result of the crisis.

The second section of this paper describes thecdsis measures proposed and
already adopted in relation to employment law amttlistrial relations. These measures are
mostly based on the Memorandum of UnderstandingSpecific Economic Policy
Conditionality (MoU) concluded in May 2011 betwethe Portuguese Government and
the International Monetary Fund (IMF), European @ussion (EC) and European Central
Bank (ECB). This section provides a brief desoniptof the main policy objectives of the
MoU. It then discusses the different measures imptged at national level, the major
changes introduced, and the role of the socialnpestin this process. Therefore, the
section will also focus on the agreements conclunteveen the social partners and the
subsequent changes introduced in the Labour Cod® @nd in the legislation on
unemployment benefits and other employment-relsisaes.

The third section evaluates the impact of the r&id the implemented anti-crisis
measures on employment, social dialogue and cikéecbargaining. Therefore,
employment data as well as other economic and Isimtlecators are presented and the
recent evolution of collective bargaining is delsed, relying on official databases and
information provided by the social partners.

Finally, concluding remarks focus on the role ok tkocial partners and the
importance of social dialogue in recovering frora thisis*

! The research work for this paper benefited fromstuely prepared at an earlier stage by the latée§sor Anténio
Dornelas, titled “Portugal under stress: Austeriadur law and industrial relations” (2012) and fridva collaboration
of the ILO Office in Portugal, which the author wishiesacknowledge and thank. This paper also reliegshen
contributions of the Portuguese Secretary of StateEmployment and the social partners — CAP (Coafation of
Portuguese Farmers), CCP (Confederation of Porasgg@®mmerce ), CGTP (General Confederation of Poesgy
Workers), CIP (Confederation of Portuguese Indys@¥T (Confederation of Portuguese Tourism) and WGdneral
Workers’Union) — who kindly accepted to answer eithilly or in writing the questionnaire formulated fais report,
and to whom the author also expresses her gratitndéhis final version, the report also takes adsga of the
comments on the draft version presented by theakpartners at the ILO-ITC/ILO-EC seminar on “Prdimg sound
industrial relations and social dialogue in timésrisis (23 May 2013, Lisbon, Portugal) and theti®ri comments sent
after the seminar by the social partners. Nonetbebessin the draft version, the views expressebisnpaper are solely
those of the author.
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*

Abbreviations

CAP Confederation of Portuguese Farmers

CCP Confederation of Portuguese Commerce

CGTP General Confederation of Portuguese Workers

CIP Confederation of Portuguese Industry

CPT Confederation of Portuguese Tourism

DGERT Directorate-General for Employment and Woetaons

EC European Commission

ECB European Central Bank

GDP Gross domestic product

ILO International Labour Office; International LalyoOrganization

IMF International Monetary Fund

LC Labour Code

MoU Memorandum of Understanding on Specific EcormRuolicy
Conditionality

PC Portuguese Constitution of 1976

UGT General Workers’ Union

* The English versions of the names of the Portasguemployers’ and workers’ organizations are thfolewed by the
European Union’s European Foundation for the Imgnaent of Living and Working Conditions (Eurofound).
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1. Background of the crisis: Main features of
Portuguese labour law, industrial relations
and social dialogue

1.1 Main features of Portuguese labour law in relation to
employment contracts and industrial relations

Portuguese labour law relies mostly on legal piowss but also on collective agreements
concluded between the employers’ associationsh@reimployers per se) and the trade
unions, as representatives of the employees.

At the top of the legal system stands the Portug@amnstitution of 1976 (PC) with its
complete catalogue of fundamental workers’ rigleiated to employment contracts and
industrial relations (Articles 53 and ff)The Constitution’s strictness with regard to
fundamental workers’ rights contributed to a ladggree to the protective evolution of
labour law. The strictness of the law in this deeeflected mainly in two points:

= On the one hand, for many years the legal framewbmployment contracts
was shaped on the model of the “typical labour ti@id in industry®
Accordingly, the law created protective and rigaheames in crucial areas such
as job description, workplace, working time, renmaien and protection against
dismissal. Furthermore, the legal system did ndtevee atypical forms of work
or tended to cover them in a rather strict wayigathe case of fixed-term and
temporary agency work contracts).

= On the other hand, from the mid-1970s onwardsectille bargaining developed
largely according to thdavor laboratoris principle interpreted in the most
traditional way. In this regard, collective agreemse were conceived as
instruments aimed only to improve legal provisidhat were considered the
minimum standard of labour protection and a callecagreement in force could
only be replaced by a more favourable d@ansequently, collective agreements
tended to be more protective than the law and nmeedain force for a long time.

As a result of these two trends, Portuguese lalaaurwas placed among the more
protective labour systems in Europe for many ydaraddition, Portuguese legislation has
traditionally been reluctant to modernize in terafsmaking labour market provisions
more flexible. This concerns both the admissionatypical forms of work éxternal
flexibility) and the softening of the provisions applicableetoployment contracts in
sensitive areas such as remuneration, workplade, description, working time or
dismissal internal flexibility). It also applies taeregulation tendencigéntended to give

% In relation to employment rights, the Portuguesmdditution grants free access to a job or profesaind rights to
good working conditions, equal pay, a balanced reiiation of family and working life, annual paid laays, and
protection against unfair dismissal and in invofumtunemployment. As regards industrial relatiohs, €onstitution
guarantees the freedom to create trade unions arietsgbcouncils, collective bargaining rights athe tight to strike.
Finally, concerning social security, the Constadnticonfers social protection in old age or inv&jidind in cases of
accidents or illnesses related to work.

% The term “typical labor relation” refers to an doyment relation covered by an open-ended confraca full-time
job, the work being performed always in the sameepiatd within rigid time limits, with the employee wiitegrated
in the company and enjoying benefits including gctibn against unfair dismissal and social secuigfyts, partially at
the expense of the employer. For a further devedyiraf this notion, see M. R. Palma Ramalh@tado de Direito do
Trabalho,l, 3 edition, Coimbra, 2012, 62 ss.

* Prior to the Labour Code, these provisions werabdished in several Acts, the most important forghgpose of this
paper being the Labour Contract Act (LCT, approvgdecree-Law No. 49408, of 24 November 1969, Article, 13)
and the Industrial Relations and Collective BargajnAct (LRCT, approved by Decree-Law No. 519-C/79,26f
December 1979, Articles 11 No. 2 and Article 15).




more space for collective agreements to estableskh working conditions even if less
favourable than those established by the law qrbyious collective agreements).

Nevertheless, since the 1990s and during thedasade of the twenty-first century, a
significant evolution has been observed. It begéh the implementation of special acts
on specific issues, then was consolidated withaggroval of the first Labour Code in
2003 (LC of 2003, approved by Law No. 99/2003, 6fAgust 2003) and maintained in
the second Labour Code (LC, approved by Law NaOJ92 of 12 February 2009), which
is currently in force.

During this process, flexibility measures wereadduiced in the following areas:

i. As to external flexibility special employment contracts were admitted and
regulated. They included employment contracts imagarial functions and
functions involving personal trustgmisséo de servigopart-time work, telework,
and work on calltfabalho intermitente

By contrast, legal provisions on fixed-term and penary agency work contracts
were kept very strict.

ii. Regardinginternal flexibility, more flexible provisions were introduced in rigdat
to job classification and functionmpbilidade funciong| workplace and transfers
(mobilidade geografice and working-time arrangement$otarios flexiveis
adaptabilidade individual, grupal e por convencaolectiva, banco de horas,
horéario concentradp’

However, no changes were made to the legal prangsio remuneration and other
costs related to employment contracts which rencaigtethe same levels. The
same applies to protective provisions on dismissalluding the grounds for
dismissal (especially those linked to the unsuitgbof the worker and to the
elimination of the work position, which until todaye rarely applied because of
the demanding requirements established by the Eisnissal procedures (which
are still very strict), and severance pay for teation of contract (which is high in
comparison to those provided by other EU countries)

iii. As regardsderegulation tendencieshe LC of 2003 adopted new provisions on
the relation between legal provisions and collectagreements, allowing for
collective agreements to establish less favourednelitions than those prescribed
by the law. In addition, it adopted a set of pranis intended to favour the regular
replacement of old collective agreements by newsolighey were not renewed,
then after a period of time those agreements wobktome invalid
(sobrevigéncin®

However, owing to the drastic fall in the numberaofilective agreements that
followed these provisions of the LC of 2003, the Was revised by Law
N0.9/2006 of 20 March 2006 and, later on, by thedf@009, partially reinstating
the former provisions in this ar@ahe revision mainly concerns the replacement
of old collective agreements by new ones and alloalfective agreements to
remain valid even if they are not renewed.

® An extensive discussion on these flexibility tendes can be found in M. R. Palma Ramalba Autonomia
Dogmatica do Direito do Trabalh&oimbra, 2001, 590 ff. and 605 ff., aifchtado de Direito do Trabalho citl, 70 ff.

® Introduced at different times and by separate Asdtshese contracts were integrated at a lateestathe LC of 2003
and are now dealt with in the LC of 2009, Articles E3@l ff.

" Once again, some of these schemes were introduicedgthe LC, but all of them were later integratet it.
® Article 4 No. 1 and Articles 556 and 557 of the LC26D3.
° Article 3 No. 1 and No. 3 and Articles 501 and 50%hefpresent LC.




1.2 Main features of industrial relations and socia I
dialogue in Portugal prior to the crisis

To understand the impact of the crisis and the-aidis measures, an overview of the
entrepreneurial environment and industrial relaion Portugal prior to the crisis is
essential. For that purpose, the following pointstbe taken into account:

The majority of Portuguese companies (around 95 qeeit}’ are micro-size
companies (with less than 10 workers).

Portugal has a long tradition of social dialoguéMeen the Government and the
representatives of the employers and employeeg¢dly at the highest level of

representation, e.g. trade unions and employersiona federations). This

tradition can be traced back to the 1980s.

The dialogue consists of regular consultations betwparties, and the social
partners’ active participation in the approval efwlegislation on employment and
industrial relations (as imposed by the Portugu€amstitution) and in the

formulation of the tripartite agreements concludegularly over the years at the
Standing Commission for Social Concertation (Co&wssPermanente da
Concertacdo Social),11 the main arena for soc@bgue in Portugal. It is at this
Commission that legislative proposals are discusaed often agreed, thus
promoting social peace.

There is also a long tradition of collective bargag and collective agreements,
branch and professional-level agreementeniratos colectivos de trabalho

acordos colectivos de trabalhdbeing much more frequent than plant-level
agreementsagcordos de empreyaln 2002, e.g. prior to the first LC of 2003,
84.1 per cent of the collective agreements werelgegl branch agreements
(contratos colectivos de trabalptf

To a certain extent, this preference for top-léreinch agreements is explained by
the small size of most companies, which do not hénee technical skills or
capacity to negotiate on their owh.

Competence to reach collective agreements, a\ald, on behalf of employees is
accorded only to the trade unididdowever, there are some atypical collective
agreements signed at plant level between emplaymastheir workers’ councils
that have proved successful over the y&ars.

These atypical collective agreements tend to besrfiexible than the top-level
agreements in areas such as working time (for nostaflexible working-time
arrangements that are not prescribed by law), renation (more flexible
schemes), and response to the economic crisigngpuit practice alternatives to
lay-offs).

As to the content of collective agreements, in ldet decade they have slowly
developed more flexible legal provisions in areashsas job classification,
working-time arrangements or the workplace. By st collective agreements

9 Source: National Institute of Statistics (INE).

" According to information provided by the Secretafystate for Employment, since 1987, 19 agreemsats signed
by the social partners at the Comissdo Permanent@odicertacdo Social. This number shows the dynarofsthne
social dialogue in Portugal in the last decades.

12 Sourcelivro Verde das Relagées Laboraés]. Ministério do Trabalho e da Solidariedade &p2006, 84.

3 This view was expressed by UGT at the interview gifegrthe purposes of this report and also at tH@-ILC/ILO-
EC seminar on “Promoting sound industrial relatiamsl social dialogue in times of crisis (23 May 20Lisbon,

Portugal).

14 Article 56 No. 3 of the PC and Article 443 No. 1 of {tC.
15 For further developments on this issue, see MPdna Ramalhd\legociacdo Colectiva Atipic&goimbra, 2009.




are still highly protective in regard to remunevatiand other work-related costs
and the provisions against dismissal.

vi. As to the application of collective agreements,pitesthe general principle that
they apply only to the worker and employer memlaérhe trade union or of the
employers’ association that signed the agreemdiiltaf@on principle), in practice
they apply to non-affiliated workers and employdyscause the law allows the
administrative extension of those agreemeptytéria de extensdor PE) and
there is a strong tradition of the use of this tool

This administrative extension of collective agreatadills in the gap caused by
the low level of union membership in Portugal (I#san 30 per centf.It makes it
possible for a large proportion of the labour foflsetween 71 per cent and 80 per
cent’) to benefit from collective agreements withoutrgeia member of the
organizations that signed them.

While such a system provides an advantage in tlglla percentage of workers
whether affiliated or not to a trade union is c@&gkemby collective regulation,
promoting equal labour conditions and economiescale for enterprises, it has
some disadvantages. In fact, in the long run thestension practices risk
endangering the collective bargaining system as eans of representing
employers and employees. In effect, they do notmpte affiliation with
representative entities, since that affiliatiomélonger a condition for benefiting
from collective regulation.

vii.  Finally, the dynamics of collective bargaining owke years are poor. There are
two reasons for this. The first has to do with légal provisions mentioned above
which allow collective agreements to stay in forgdil they are replaced. The
second is the condition which requires new agreésrterbe more favourable than
the agreements they replace and the law. As atresllective agreements have
remained in force for many years, regularly updatelgt as regards remunerations,
but becoming out of date in relation to the evajvlabour law and less and less
adapted to a more rigorous economic environmenits $tuation is commonly
recognized as a crisis in collective bargaining.

The solutions adopted over the years to deal vith dollective bargaining crisis

were not effective. The LC of 2003 tried to man#ge situation by stipulating the
mandatory cessation of any collective agreemennveiforts to replace it failed.

However, this only led to the drastic fall in thenmber of collective agreements in
2004, as shown in figure 1. The measure was gdgréélandoned in 2006 (Law
No. 9/2006, of 20 March 2006, which revised thedf@003 on this point). Later,

the LC of 2009 allowed agreements to be extenderucertain conditions and
for certain periods of time.

6 Source:Livro Verde das Relacdes Laboraisgd. Ministério do Trabalho e da Solidariedade &p@006, 68.
According to the figures presented in this publmatiwhich have not been updated), the percentageookers
belonging to a trade union decreased from 31.Z@etrin 1990 to 24.3 per cent in 1997 and tendexbmdinue to fall in
the succeeding years.

" SourceLivro Verde das Relacdes Laboraég]. Ministério do Trabalho e da Solidariedade &p2i006, 86.




1.3

Figure 1. Number of workers covered by collective agreements in the private sector,
2000-2012
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Source: Directorate-General for Employment and Work Relations (DGERT).

Conclusions

Some general conclusions can be drawn from theeabwerview concerning employment
law, industrial relations and social dialogue intBgal immediately before the crisis.

Concerning employment law, increasing flexibilap issues like job classification
and functions, working-time arrangements, workplaod transfers and, to some extent,
special labour contracts is clearly evident. Howgelagal provisions remained very strict
and protective in regard to remuneration and othak-related costs, objective grounds
for dismissal, severance pay on termination of egmpknt contracts, and some special
labour contracts, like fixed-term and temporaryraxyework contracts.

Social dialogue is well-established in PortugaleOthe years it has obtained very
fruitful results, in the sense that the evolutioh tbe legal framework is regularly
negotiated and pre-approved by the social partners.

Finally, as regards industrial relations, threeahagions are in order.

First, the collective bargaining system is rathgidrsince it largely relies on top-level
branch or professional agreements rather thanamt-f#vel agreements. Quite often, these
top-level agreements provide rigid solutions in aarelinked to job descriptions,
remuneration or working-time arrangements. Plavglleagreements would adapt more
easily and more rapidly to changing economic antketaonditions.

Secondly, the system is hampered by the limitatiomnposed by law on the
replacement of collective agreements. The law regunew agreements to impose more
favourable conditions than the agreements theyreptacing. As a result, collective
agreements are revised regularly only in as fawages are concerned; their other
provisions are left untouched for many years. Asesult, they have little impact on
evolving situations.

Thirdly, the Portuguese system of collective agrea is efficient but, at the same
time, artificial. The system is efficient in thense that it covers a large percentage of
workers. However, it is somewhat artificial sinbésthigh rate of coverage does not reflect
the will of the workers and employers as expresbgdtheir own representative
organizations but is an effect of the administetaxtension of agreements, which has
been the common practice over the years.




The practice offers an advantage in that it makpessible to counter the low level of
participation of workers and employers in tradeonsiand employers’ associations. Also,
as emphasized by the social partners (see sectadril8s report), the practice promotes
equal labour conditions and enables enterprisekbadvantage of economies of scale.

Nonetheless, in the long run these extensions esdangering the collective
bargaining system as a representation system foplogers and employees. The
extensions do not promote affiliation with reprasgime bodies since affiliation is no
longer a condition for benefiting from collectivegulations.

In short, these administrative extension practiczeate tension between the efficiency
of the collective bargaining system, an effecttefhigh coverage, and the fundamentals
and fairness of a representation-based system.

2. Measures proposed and already adopted to
face the crisis, in relation to labour law and
industrial relations

After the review of the general features of lablauv and industrial relations prior to the
financial and economic crisis, this section nowufsgs on the anti-crisis measures in the
area of employment and labour law.

Since these measures rely mostly on the Memorarmafudmderstanding on Specific
Economic Policy Conditionality (MoU) concluded orvay 2011 between the Portuguese
Government and the International Monetary Fund,opean Commission and European
Central Bank, a brief description of the policyedijves proposed in the MoU is in order.

However, as most of the measures proposed havadglieeen implemented, this
paper will discuss national legislation. It will @are the changes already introduced and
the role of the social partners in this procesghlighting the main trends and challenges
the partners encountered as it unfolded.

2.1  Measures proposed in the MoU to deal with the ¢ risis
under the Financial Assistance Programme to
Portugal and the role of the social partners in the
definition of those measures

In the context of the Financial Assistance Programthe MoU defined several labour
market measur&sin the following areas:

i. Unemployment benefitsThe MoU proposed to reform provisions on
unemployment benefits with a view to reducing theant paid and the duration
of the benefit while enlarging access to the alloeea and shortening the
contributory period needed to access it.

ii. Employment protection legislationDespite recognizing that the minimum
international labour standards of employment ptaiacshould be respected, the
MoU proposed the following measures:

a. The reduction of severance pay for dismissal oerotbrms of termination of
employment contract, in order to put it in line wthe average paid in other
European countries. This reduction was to be imptged gradually. The
MoU measures also included the elimination of mummpayments and the

'® These measures are integrated in Section 4 dflté For the purpose of this study, the paper widiuf® on the first
version of the MoU, which largely defined the refaofrthe labour market and industrial relations. Latrsions of the
MoU will be taken into consideration only when deemedessary.




establishment of maximum amounts to be paid, aleitg the creation of a
fund for paying part of the damage compensation.

b. The introduction of more flexibility in the requireents and procedures legally
established for dismissals linked with the elimioat of work positions
(despedimento por extincdo do posto de trabalho

c. The introduction of more flexibility in relation tdismissals resulting from the
unsuitability of the workerdespedimento por inadaptagao

iii. Working-time arrangementsln this area, the MoU proposed the following
measures:

a. The expansion of flexible working time arrangementthe form of working

time accountskianco de horgsat individual and plant levebénco de horas
individual e grupal.

b. The revision of the legal provisions concerning-ddfis in case of industrial
crisis.

c. The reduction of the minimum additional pay forrtiwee work by 50 per cent
and cuts in the compensatory time off for overtinogk, also by 50 per cent.

iv. Wages. The MoU established the need to index wage devwstops to
competitiveness and productivity, and made anyeg®e in the minimum wage
during the duration of the Programme conditionakoconomic and labour market

developments as well as on the conclusion of aeesgent within the framework
of the Programme review.

v. Collective bargaining and social dialogu€he following measures were proposed
by the MoU:

a. The definition of clear criteria for the adminigive extension of collective
agreementspprtaria de extensée PE)'°

b. Shortening the validity periodsdbrevigéncia of collective agreements that
had expired but were not renewed.

The improvement of tripartite dialogue on wages.

d. The decentralization of collective bargaining, liipwing workers’ councils to
negotiate at plant level in firms with a minimumnmoer of 250 employees,
under delegation from the trade union or indepetiylef such a delegatioff.

e. The creation of a tripartite Labour Relation Centeesupport social dialogue

and to provide technical assistance to the paritieslved in collective
bargaining.

vi. Active labour market policiesThe MoU recommended that the Portuguese
Government should implement policies to support #fferts of unemployed
people searching for new jobs, in order to easetrmsition of workers across
occupations, firms and sectors. It also recommergaernment employment

policies especially directed to more disadvantagedips like the youth and the
long-term unemployed.

When considering these measures as a whmie main objectives of the Mold the
areas of the labour market, employment law andstidil relations can be identified.

The first objective is to reduce the costs assediatith employment contracts. This
objective is evident in measures such as the rihgcin severance and overtime pay and
the prohibition on increasing the minimum wage.

¥n a later update of the MoU, the representativeegeria were fixed at 50 per cent for the empisyerganizations.
% This proposal was reinforced in later versionshefMoU.




The second objective is to tackle key points ofldgal system either by introducing
flexibility (as in the case of the measures on disal on the grounds of the worker’'s
unsuitability and the elimination of work positignsr by increasing the flexibility of
schemes that are already in place (for instance, nleasures that enlarged flexible
working-time arrangements).

The third objective is to relaunch collective bangzg and collective agreements
under a new framework. The framework is intendetidanore representative (the limits
imposed on the administrative extension of colectagreements go in this direction),
more dynamic (by facilitating the replacement ofllexiive agreements) and more
decentralized (the admission of workers’ councigaounterpart in collective agreements
at plant level is a case in point).

The fourth objective is to implement active labgalicies and, in that context, to
promote the employment of specific groups like ybath and the long-term unemployed.
(The changes in unemployment benefits legislateemsto be justified in this context, as
the reduction of benefits is supposed to force yleyed people to be more active in
searching for new jobs.)

Coming back to the general picture of employmemt &nd industrial relations in
Portugal prior to the crisis, it becomes eviderdt tthe first three objectives of the MoU
described above aim to address key points of rangimigidities in Portuguese
employment law through precise measures. This igscpéarly true of the measures on
dismissal, labour costs (not only for dismissal biso in regard to overtime work) and
collective bargaining.

In contrast, the MoU defines rather vaguely theectije of implementing active
employment policies. No specific measures are @epp aside from the revision of
unemployment benefits.

Another important element to add in this contexthis fact that the great majority of
the measures proposed in the MoU correspond totripartite Agreement concluded
between the Government and the majority of theasqmartners in March 2011. In this
regard, the social partners were involved in tleegss from the beginning.

2.2 The implementation of the MoU and further
developments at national level

Most of the measures proposed in the MoU were impfded at national level in several
stages. In addition to the MoU, other measures h@en proposed; some of these were
adopted while others were abandoned as a restitteobpposition of the social partners.

Before examining those measures, it is importanimention that, despite being
implemented by law (mainly through the LC reformut lalso through specific acts on
several issues), this process actively involvedsthaal partners from the beginning. The
MoU proposals relied significantly on the tripastiAgreement of 22 March 201Adordo
Tripartido para a Competitividade e Emprdfo as mentioned above. Likewise,
subsequent changes to the national legislation drenv the tripartite Agreement passed
on 18 January 201Zpmpromisso para o Crescimento, Competividade er&gop Both
Agreements were signed by the Government, the @eWéorkers’ Union (UGT) and the
Confederation of Industry (CIP), the ConfederatafrPortuguese Commerce (CCP), the
Confederation of Portuguese Farmers (CAP) and th#ederation of Portuguese Tourism

* This Agreement follows another one, signed on 2% 008 Acordo Tripartido para um novo Sistema de Regulacdo
das Relag¢des Laborais, das Politicas de EmpregoRra&eccdo Social em Portugalvhere the social partners already
recognized the need to pursue the following objestivincrease flexibility at company level;, promatellective
bargaining; rationalize dismissal procedures; assesl promote the effectiveness of labour provsidight the
segmentation of the labour market and promote tyuialiemployment. However, the 2011 Agreement isdfigin of

the more progressive measures proposed in the MoU.




(CPT). Only the General Confederation of Portuguésekers (CGTP) refused to sign
them, its justification being that some of the meas constituted a step back in workers’

rights.

In accordance with the MoU’s proposals, the follegvchanges to the legislation on
employment and industrial relations have alreadnbietroduced:

Unemployment benefitBecree-Law No. 64/2012, of 15 March 2012, reviged
legal provisions on unemployment benefits, as pgeddn the MoU. It reduces
the amount of benefits paid and the length of tagngent period but widens
access to the benefit for some categories of intgre workers and shortens the
necessary contributory period to have access to it.

Employment protection legislatiolm this area the main changes were introduced
in the LC by Law No. 53/2011, of 14 October 2011id &y Law No. 23/2012, of
25 June 2012, in line with the MoU. The followingasures were adopted:

a.

The severance pay for dismissaisother forms of termination of the labour
contract was reduceffom an average of 30 to 20 days for each year of
service, with no minimum limits and an upper linoit 12 months. This
reduction applied first to new hires (Law No. 53I20of 14 October 2011)
but was extended afterwards to all employment eactdr (by Law No.
23/2012, of 25 June 2012, which changed Atrticle Gohie LC).

The law grants accrued-to-date entitlements byulstimg that, for

contractual periods elapsing before the approvét®iaw (Article 6 of Law

No. 23/2012), the new formula for calculating comgetion was not
applicable; instead the former and more favourfdrimula would remain in

force. In all other cases, the law prescribes timaediate application of the
new rules and establishes its pre-eminence ovecaligctive agreement or
labour contract with more favourable clauses (Agti¢ of Law 23/2012),

declaring null and void clauses providing highempensations.

Dismissal due to the elimination of work positiofdespedimento por
extincdo do posto de trabalhbecame easiewith the introduction of the
following changes to Articles 368 and ff. of the b€ Law No. 23/2012: the
removal of the employers’ duty to offer another jmbthe worker as an
alternative to dismissal; and the replacement ofiosity criteria with
objective and non-discriminatory criteria in theoie of workers to dismiss
when there are several equivalent positions to &gemedundant.

The grounds for dismissal linked to unsuitabilitf ¢he worker

(despedimento por inadaptaggavere extende@Articles 374 and ff. of the
LC, as changed by Law No. 23/2012): dismissalstlics reason became
admissible without the traditional requirement thiz job had undergone
technological or other significant changes in tbarse of the employment
contract. Such dismissals also became easier wéihelimination of the
employers’ duty to offer another job to the worles an alternative to
dismissal.

Working time In this area the following measures were adojtethe LC,
through Law No. 23/2012, again in accordance wighN¥oU:

a.

Expansion of flexible working-time arrangemeiisthe form of working
time accounts (banco de horas) at individual aadtdevel banco de horas
individual e grupal Articles 208, 208-A and 208-B of the LC).

Revision of the provisions on lay-offisiring periods of industrial crisis
(Articles 298 and ff. of the LC).

Reduction of the minimum additional pay for ovegtiwork by 50 per cent
and a cut in the compensatory time off for overtinozk also by 50 per cent




(Articles 229, 230, 268 and 269 of the LC). Heraiagthe law establishes
the primacy of the new rules over any collectiveeagnent or employment
contract with more favourable clauses by suspendinth clauses for a
period of two years (Article 7 of Law 23/2012).

iv. Collective bargaining and social dialogudn this area, among the several
measures proposed by the MoU only the followingenstopted:

a. Definition of clear criteria for the administrativextension of collective
agreementstaking into account the representativeness ofnihgotiating
organizations and the implications of such exten&w non-affiliated firms.
This measure was adopted by Resolution No. 90/2011D October 2012
of the Council of Ministers.

b. Promotion of decentralized collective bargainingy allowing workers’
councils to negotiate at plant level in firms wighminimum number of
150 employees though this must be authorized byréte unions (Article
491 No. 3 of the LC, with the changes introduced.ayw No. 23/2012).

c. Creation of the Labour Relations Centréentro das Relacdes Labodais
intended to provide information and technical dasise to the parties
involved in collective bargaining. Created by Decteaw No. 189/2012, of
22 August 2012, the Centre consists of represeataif the Government
and social partners.

Aside from provisions flowing from the MoU, othexdal provisions were approved
during the reform of the LC. The following are worhentioning for the purposes of this
study:

= The renewal of fixed-term labour contracts, asaaditional measure to prevent
unemployment in the short term (approved by Law 8/@012, of 10 January
2012).

= The elimination of four national holidays (a reaisiof Article 234 No. 1 of the
LC; introduced by Law No. 23/2012, of 25 June 20MMich corresponds to
four additional working days per year.

= The elimination of extra annual holiday timmdjoracdo de férigsgranted by
the law as a premium to workers with no leave cfealce in the previous year
(changing Article 238 of the LC; introduced by Lavo. 23/2012, of 25 June
2012). This also increases working time.

As stated above, these measures were discussedgameldd upon with the social
partners who signed the tripartite Agreement oLidayn2012 at the Comissao Permanente
da Concertacao Social.

Some government proposals met the opposition ofstieal partners (either the
employers’ representatives or the workers repraseas’ or both) and were rejected.
These included the proposal to increase the dadyimum working time by half an
hour?? Also opposed was the move to change the amouheafompulsory social security
contributions (TSU) and the respective shares ef @mployers and employees, with the
employees contributing more and the employerstlessthey are now.

2 Bill Proposal No. 36/XII.

% The proposal of the Government was to raise the atsogy social security contributions of all worképaiblic and

private sector) from 11 per cent to 18 per cend, mndecrease the companies’ contributions fronp@5cent to 18 per
cent. The Government defended this proposal asaaniive to create more jobs, stating that it wouiddabout an
increase of 1 per cent in employment in 2013. Howea®mentioned above, this proposal was stronglpsgxg by the
social partners and the general public and was aiped
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In addition to the LC reform and according to imh@tion provided by the
Government? specific measures are being put in place with fobjectives: fight
unemployment; facilitate the recapitalization amtess of enterprises to credit; support
investment; and promote entrepreneurship and infwova

i. In order to fight unemployment, the following meaesuare being instituted:

= Measures intended to promote professional trairsing the creation of self-
employment (under the programmes Impulso Jovemsdpaste Emprego,
Estimulo 2012, and more recently the programmenitsti 2013, approved by
Portaria n® 106/2013, of 14 March 2013 and develdpePortaria No. 203/2013,
of 17 June 2013).

= Measure to relaunch public services for employmguuncil of Ministers
Resolution No. 20/2012, of 9 March 2012), aimingstapport the efforts of
unemployed persons in their search for new jobs.

ii. To facilitate the recapitalization and access desmises to credit, and to support
investment, entrepreneurship and innovation, thieviing initiatives are being set
up:

= The opening of credit lines for small and mediuzedi companies (Linha de
Crédito a PME, Linha PME Capitalizacdo, Linha Oagges PME — Emissfes
Primarias no Alternext, Recapitalizacdo de PME).

= The adoption of more favourable tax provisions @nt&n situations (IVA de
Caixa para Pequenas Empresas and Novo Regime FigcaApoio ao
Investimento e Deducao de Lucros Retidos e Reiitlegt

= Programmes intended to promote investment and exgimveste QREN and
Investe QREN Exportacdes, among other programmes).

= Measures promoting innovation and new projects dffawmte para o
Empreendorismo and other similar measures).

Finally, at the time of the writing this reportpnaw set of measures aimed to stimulate
the economy and to support enterprises was anndubgethe Governmerit. These
measures will include the opening of new creditedinthe introduction of a more
favourable tax system for companies, the redudtidrureaucratic and other business costs
(especially export costs), and the promotion ofestinent, including the creation of a
public investment bank.

2.3 Conclusions

To conclude this part of the report, a comparisomade between the changes already
introduced in national law and the objectives arehsures proposed in the MoU. This

analysis is important not only to anticipate sudiag developments but also to identify
the more challenging areas.

When comparing the changes to the national Law thedMoU Programme, it
becomes evident that much of Programme, as famgéogment and industrial relations
law is concerned, is already in place. Neverthelsmsie gaps still remain.

In the area of dismissal, the first gap concermesdteation of the fund from which
partial payments for severance are to be madeoédfh the necessary provisions have

* Information provided in response to the questideniasued for the purpose of this paper by theetary of State for
Employment, p. 2 ff.

% Council of Ministers of 23 April 2013.
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been inserted into the LC, these provisions cannig@emented only under specific
regulations which are still being prepaféd.

Furthermore, a second reduction in severance pagmsgems to be in order.
However, as will be seen in the next section of maper, this is currently an area of
contention between the social partners and the @ment.

The second gap in the application of the Programmneerns wage policies.

No legal measures have yet been taken as regard®ldtion between salaries and
productivity. This is probably due to the traditmeluctance of the trade unions to accept
the indexation of salaries to productivity as aegahrule, although they do not oppose the
premiums or other side benefits arising from praidity. >’

In this area the Government limited its action tmimum wages, respecting the
compromise inscribed in the MoU not to increases¢havages. However, as will be
discussed later, this is also a point of disagregrbetween the social partners and the
Government.

However, the most sensitive aspect of the MoU'erddtion seems to be industrial
relations, e.g. collective bargaining. No measurage been taken at national level to
shorten the validitygobrevigénciaperiods of expired collective agreements thaehaot
been renewed. Additionally, measures to promotemteglized collective bargaining by
allowing workers’ councils to negotiate at plantvde have only been partially
implemented since these measures require the acguiee of the trade unions. Finally,
the Council of Ministers’ Resolution limiting thedministrative extension of collective
agreements, in line with the MoU, is now being E@rajed by the social partners.

As regards active employment and investment palicanly a closer look at the
current employment and entrepreneurial situatidhpeovide a basis for any conclusions
on the subject. The next section of this paper geegper into it.

3.  Effects of the crisis and of the measures
approved to deal with it on employment, social
dialogue and collective bargaining

This section will evaluate the impact of the crigiad of anti-crisis measures on
employment, social dialogue and collective bargujni

To make this evaluation possible, statistical datahe crisis and the situation of the
enterprises are presented. The paper will therosdéd on the impact of the crisis and of
anti-crisis measures on the employment rate andogmment relations. Finally, it will
discuss the impact of the crisis and anti-crisisasnees on industrial relations, social
dialogue and collective bargainifd.

It should also be noted that, in some casesgiiligoo soon to evaluate the results of
the measures adopted to address the crisis. Giigfatt, the findings of this study reflect
only the author’s personal opinion on the curreéatesof affairs and must be considered
provisional.

% Law Proposal No. 147/2013, of 16 May 2013.
*" This was the opinion expressed by the UGT in theritew carried out for this paper.

% The figures and other statistical information pded in this part of the paper came mainly from stagf of the ILO
Office in Lisbon, to whom the author wishes to explessgratitude.
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3.1  The current dimension of the crisis:
Some indicators

When this paper was being written, the Portuguieseial and economic crisis seemed to
be worse than it had ever been and was worseflihis.is evident from the figures shown
in table 1 below on the evolution of the publicidiéfand public debt.

Table 1.  Portugal: Evolution of public deficit, public debt and GDP, @
2008-2012
Year Public deficit Public debt GDP
(percentage of GDP) (percentage of GDP) (volume change rate, %)

2008 3.7 .7 0.0

2009 10.2 83.7 -29

2010 9.8 94 1.9

2011 44 108.3 -1.6 (preliminary)

2012 6.4 123.6 -3.2 (preliminary)

Source: National Institute of Statistics (INE).

@ Gross domestic product.

In addition, table 2 below shows that investmerdreased over the period covered,

despite a parallel drop in unit labour costs. Intcast, exports of goods increased in the
two years to 2012, while the annual rate of pragitgtis now rising, after falling in
previous years.

Table 2.  Portugal: Evolution of investments, labour costs, exports, productivity,
2008-2012
Year Investments Unit labour costs Exports of goods a/ Productivity (annual
(million euro) (annual rate of (euros) rate of change)
change)
2008 38 634.6 3.6 38 847 346 198 -0.5
2009 34 629.4 31 31696 763 402 -0.3
2010 33829.9 -14 37 267 906 508 35
2011 -0.6 42 870 150 688 0.0
30 533.6 (preliminary) (provisional)
2012 26 146.6 (preliminary -3.8 45 358 875 894 1.1
(preliminary)

Sources: National Institute of Statistics (INE); and Banco de Portugal (BdP), Statistical Bulletin 12/2011, 12/2012, 3/2013.

al According to information provided by the Secretary of State for Employment, in answering the questionnaire sent out for this study,
Portuguese exports increased 13.2 per centin 2011.
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3.2  The effects of the crisis and of austerity poli  cies
on employment

321 Employment rate

One of the more significant impacts of the crision employment. Here the effects of the
crisis have been felt in three main areas: unempéoy, type of labour contracts, and
internal configuration of labour relations.

The first and most evident impact of the economisis is the quick rise of
unemployment. Traditionally low in Portugal, the emmployment rate has risen
consistently from 2008 onward, reaching 15.5 pat ae 2012 (see table 3) and 17.5 per
cent in 2013?

The rise of the unemployment rate affects men amdnewn equally, but it is
consistently higher among young workers (below 2arg old). Table 4 shows that
unemployment tends to be structural, since longr-tenemployment is highly significant.

Table 3.  Portugal: Employment and unemployment rates, 2008-2012

Year Employment rates (%) Unemployment rates (%)
Total Youth Women Total Youth Women
(15-24 years) (15-24 years)

2008 57.8 34.7 51.2 7.6 16.4 8.8
2009 56.0 31.3 50.3 9.5 20.0 10.2
2010 55.2 285 49.6 10.8 224 11.9
2011 53.5 27.2 48.0 12.7 30.1 13.1
2012 51.4 23.6 46.7 15.5 37.7 15.6

Source: National Institute of Statistics (INE).

Table 4. Portugal: Long-term unemployment, 2008-2011

Year Long-term unemployment (12 months or longer)
Number of individuals Percentage of active
('000) population

2008 2126 38

2009 2458 44

2010 327.0 5.9

2011 374.9 6.8

2012 465.8 8.5

Source: National Institute of Statistics (INE).

2 Source: Eurostat.
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As to migration trends, between 2008 and 2011 agmmately a third of the
immigrants working in Portugal had left the courifta clear indication that less jobs were
available. This is confirmed by the figures in &bl which shows that the job creation rate
was much lower than the job destruction rate betv&898 and 2011.

Table 5.  Portugal: Job creation and job destruction rates, 2008-2011

Year Job creation rate (%) Job destruction rate (%)
2008 5.66 6.32

2009 4.80 6.93

2010 452 7.52 (provisional)

2011 4.70 Not available

Source: National Institute of Statistics (INE).

The figures provided above indicate that the craimsl the subsequent austerity
policies contributed greatly to the rapid rise memployment (note that the unemployment
rate started to increase in 2008-2009). They diswvthat the active employment policies
already in place during the period had no signifigenpact either in general or in relation
to more vulnerable groups, such as the young amgtierm unemployed workers.

The figures also demonstrate that the changesdsglredroduced in employment
legislation (namely the measures reducing labostscand the reform of unemployment
benefits), which were expected to have a positifeceon the employment rate, have so
far not fulfilled that promise.

Finally, as regards informal employment, Portugalusually placed among the
European countries with a high average for informatk (usually accounting for above
20 per cent of GDP). However, information on thigation is uncertain and dates back to
before the economic crisis. As it is still too somnsee to what extent the measures
adopted to deal with the crisis have affected mfdremployment, this aspect will not be
discussed in this study.

322 Employment relations: Effects of the crisisand of the measures
already adopted to deal with it on employment relations and
specific points of tension

The crisis and the measures tackling it have bgpaated to affect labour relations as well
as the forms and termination provisions of labantacts.

No significant changes took place in regard to iaglpemployment contracts. In fact,
as shown in table 6, fixed-term and temporary agewark contracts did not increase in
the past few years, while part-time work has sligtisen.

% Based on information provided by the Secretargtate for Employment, in an answer to the reseanelstipnnaire
for this study.
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Table 6. Portugal: Status of atypical work, 2008-2012

Year Part-time workers as Employees with temporary
percentage of the contracts as percentage of all
employed population employees

2008 11.9 18.4

2009 11.6 18.0

2010 11.6 19.2

2011 13.3 18.5

2012 14.3 17.0

Source: National Institute of Statistics (INE).

These figures can be the result of the strictné$¥oduguese law on atypical labour
relations, as explained in section 1 of this paplemwever, it should be noted that the LC
(Article 140, No. 4b) allows the wide use of fixegtm contracts to promote the
employment of young workers and the long-term urleygal. The figures could therefore
also indicate that this measure is not being efilias a tool to mitigate the effects of the
crisis on these particular groups of workers, asti@ot to a significant extent.

The drop in the percentage of temporary contrgmsiically in 2012 is even more
significant if one takes into account the fact ttiedt year coincided with the temporary
extension of fixed-term employment contracts alyeiadplace under Law No. 3/2012, of
10 January 2012. In effect, the figures show thtitee the employers are not taking
advantage of the possibility of extending the cacts already in place, or that no new
hires are being made under those extensions.

No specific measures were taken on other possiblgeta of labour contract. It can
thus be concluded that the predominant model ajualcontract is the traditional open-
ended and full-time contract.

Under the above circumstances, it can be argueddatipical labour forms are not
being used as a tool to fight unemployment.

As regards the internal configuration of laboumatieins, some indicators show that
enterprises as well as the labour market may afrbadgdapting to the economic crisis and
shaping the labour relationship.

On the one hand, unit labour costs are decreass@lready shown above. This
reduction may be the result of unemployment, baoait also mean the drop in the cost per
worker, for instance in overtime payments, seveggay or in salaries.

Also, increasing productivity in 2012, after a niga evolution in previous years,
may indicate that enterprises are managing labelations and the labour force more
efficiently.

Finally, the average monthly income, calculatedrenbasis of employment contracts
for full-time jobs, as shown in table 7, confirnhetdeclining trend for salaries in 207%2.

% This study does take into account the public seetbere salaries have been significantly reducetatyin recent
years, from 3.5 per cent to 10 per cent; other eympént benefits have been cut as well.
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Table 7. Portugal: Average monthly income of full-time workers in the private sector,
in euros, 2008-2012

2008 2009 2010 2011 2012
(1st semester)
1192.43 1195.36 1257.29 1246.93 1207.39

Sources: Information provided by the ILO Bureau in Lisbon, and confirmed by the social partners (for instance, in the written response to
the research questionnaire for this paper from CGTP, p. 5).

Worth mentioning is the difference of opinion betweghe Government and the social
partners on the minimum wage, which has been €488 a month since 2011. While the
Government is refusing to increase the minimum wagéhe basis of the MoU, the social
partners are now pressing for a wage increase,oessden in previous tripartite
agreements.

This demand is being raised by the trade unionstla@@ seems to be no opposition
to it from the employers, who justify the measure a tool for increasing private
expenditure, thereby helping to stimulate the econdrhe exception is the Confederation
of Portuguese Farmers (CAP), which considers theadd unrealistié?

The Government has, until now, maintained its pmsion this matter. However, the
final resolution of this tension point is still be seen.

As to termination of employment, the figures praddoy the Secretary of State for
Employment show that collective dismissal is $ti# more common form of dismissal. In
fact, a great number of collective dismissal praced (affecting 82 555 workers in 2012
alone) have taken place, thus confirming the ctpglown or the downsizing of many
companies as a result of the crisis.

As regards enlargement to other types of dismissabbjective grounds (dismissal
linked to the elimination of a work position orttee unsuitability of the worker) provided
for in the 2012 LC reform, it is yet too soon tcakiate the actual effects of the changes
introduced.

In relation to termination of employment, the cuatr@oint of conflict between the
trade unions and the Government concerns the fieduict severance pay for dismissal
from 20 days’ pay to 12 or 18 days for each yearthef contract. The Government
considers that the MoU imposes this new reductiothe grounds that the amounts paid in
Portugal are higher than the European average. Hawthe trade unions disagree. They
argue that other countries calculate this compansalifferently, in that they base it on
effective remuneration rather than on basic rematm@r, which is what the LC does.
Compensation based on effective remuneration wbeldetter for Portuguese workers
than the one now foreseen by the Government.

A resolution of this conflict is still pending.
323 Conclusions

As far as employment law is concerned, the socaingrs tend to agree that there is not
much more to do in this area. They also recogmaethe reasons for the crisis do not rely
on employment law but on other factors affecting tompetitiveness and productivity of
companies®

The employers’ representatives believe that theee naany factors hindering the
recovery of the economy and employment rate. Theskide the taxes imposed on

%2 CAP’s written response to the questionnaire, p. 1.

% This was the opinion the UGT expressed in the iné@ngiven for the purposes of this paper. CIP exgaeshe same
opinion in their written response (p.s 5 and ff.}Jite questionnaire, as did CCP (p. 3).
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enterprises, the costs of doing business (e.gcdlsés of exporting, electricity and red
tape), restrictive public expenditure policies, diméncial policies that reduce the credit
available to enterprises. The trade unions agratdbme of these factors are the main
obstacles to economic recovéfy.

As mentioned in section 1, there are two traditicswaas of flexibility: internal
flexibility, which aims to soften provisions apgiale to employment contracts in sensitive
areas like remuneration, workplace and transferl, descriptions, working time and
dismissal; and external flexibility, which refers wider acceptance of atypical forms of
work. This paper agrees with the social partneas tlothing much more can be done on
internal flexibility, but disagrees with them onxternal flexibility.

In the area of internal flexibility, the 2012 LCfoem has tackled some of the
traditional key points of rigidity in provisions iemployment contracts. These mainly
concern dismissal on objective grouftland the costs of severance and over-time work.
Legal provisions are already very flexiffién regard to other matters like the workplace
and working time. In other words, aside from mimpmints in relation to dismissal and
remuneration, the Portuguese labour system caromgel be considered a highly rigid
system.

However, the situation is not the same as regattsral flexibility. Atypical forms
of employment (e.g. fixed-term and temporary agesaytracts) are still covered by strict
rules despite the fact that they could be useddals to increase employment.

3.3  The effects of the crisis and austerity policie s
on social dialogue

With the exception of the General ConfederatiorPoftuguese Workers (CGTP)the

social partners have been actively involved in design of public austerity policies,
namely changes in the laws on employment contraats collective bargaining. These
changes were discussed at the Comissdo Permaren@mrtertacdo Social and were
concluded in tripartite agreements (only CGTP redus sign). Such agreements are the
basis of major changes to the employment law.

Nevertheless, the social partners say that eithey tvere not consulted or their
opinions were not taken into account on policigecting areas other than employment.
They claim that the latter include policies focusedstimulating the economy, investment,
the tax system, and active employment policies pitlesthe fact that the tripartite
agreements of 2011 and 2012 address those #reas.

% CIP, in its response to the questionnaire (pmdfh); UGT, in the interview given for the purpossshis paper; and
CPT, p. 10 of the written contribution.

% Nonetheless, in the area of dismissal, CIP, irrésponse to the questionnaire (p. 12), statedithzinsiders it
important to make dismissal more flexible, and ps®s a change to Article 53 of the Portuguese Qutisti. CCP
(written contribution, p. 1) considers that while tieeluction in severance payments is positive, ithéle a significant
impact only in the long term owing to the transiibperiod prescribed by the law, during which thevimes level of
compensation is to be respected. CPT considerghbe is some work to be done on dismissal foroasther than
economic grounds and on unlawful dismissal (writtentdbution of the CPT, p. 8). Furthermore, bothFCé&nd CPT
consider that the changes already introduced iardetp dismissal arising from the worker’s unsduiitgbare risky and
difficult to implement in practice.

% As regards flexibility measures on working time, B€P expressed the view during the seminar it orgahthat
these measures were over-flexible.

" In their written response to the questionnaire. g3), CGTP said that although social dialoguek tptace, the
solutions had already been agreed between the Gueetrand the troika and were not open to discussion.

% |n the interview given for the purposes of this@aGT declared that the Government discussed pslitfeer than

those on employment law only with the employers’ espntatives. CIP, in its written response to thestiprenaire (p.

3), also stated that there was no social dialogice [ the adoption of important measures, sucthagevision of the

judicial system and legislation on export costpe(ifically legislation affecting the country’s pey. CCP also believes
that the dialogue has sometimes been a mere faynatlitten statement, p. 3).
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3.4

34.1

It should be pointed out that in the past two yessial peace has been breached
several times. Four general strikes have takenepl@e/o were organized by UGT and
CGTP, and the others by CGTP. Also, there have breaty sectorial strikes (especially in
the transport sector) as well as massive demomstsatvhich did not always formally
involve the trade unions.

As a result of these collective actions, some nmeasproposed by the Government
and opposed by the social partners were withdraiese included the proposal to extend
the maximum length of daily working time by half haur and the proposal to change the
social security tax (TSU).

However, the employers’ organizations consider thatsocial tension is largely due
to tax policies and the deterioration of living ddions in recent years rather than to the
changes in labour lafV.

It can be concluded from the above discussion tti@tsocial partners are playing a
significant role in the process of defining thep@sses to the crisis and that their strength
has not been significantly reduced. Nevertheldssr answers to questions raised during
the investigations for this study suggest thatgheal dialogue should go more deeply in
areas beyond employment law.

The effects of the crisis and of the austerity
policies on collective bargaining

As to collective bargaining and collective agreetsett is, first of all, important to check
the evolution of collective bargaining and collgetiagreements in recent years, not only
as regards the number and type of agreements daa;lbut also their content in view of
the crisis. Second, a brief analysis of the effeftthe legal reforms already introduced
concerning collective agreements and of persigéngion points is in order.

The evolution of collective bargaining and
collective agreementsunder thecrisis

The figures in table 8 show the evolution in cdilee agreements over the period 2008 to
2012 in terms of the number of agreements concluttedtypes of agreement and the
administrative extension of collective agreements.

% This is the opinion expressed in their written orses to the questionnaire by CIP (p. 4) and CCB)(p
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Table 8.  Evolution of collective agreements, 2008-2012 (second trimester)

IRCT 2008 2009 2010 2011 2012
Number of agreements
CCT 45 52 78 33 10
ACT 12 7 10 10 4
AE 44 34 22 27 12
AA 3 2 0 7 2
DAV 0 0 0 0 0
Negotiated 104 95 110 77 28
instruments
(total)
DAO 0 0 0 1 1
PE 11 10 28 9 12
PCT 0 0 1 0 0
Total IRCT 115 105 139 87 41
Source: DGERT.
Notes:
Ilr:?s(t)r'l'j rﬂr;ttrsumento de regulamentago colectiva do trabalho) — Collective instruments, including collective agreements and administrative

CCT/ACT (contrato colectivo de trabalho/acordo colectivo de trabalho) — Collective agreements at branch and professional level
AE (acordo de empresa) — Collective agreement at plant level

AA (acordo de ades&o) — Extension of a collective agreement, agreed between the parties

DAV (decis&o de arbitragem voluntaria) — Arbitral decision on a collective agreement decided by the parties

DAO (decis&o de arbitragem voluntaria) — Administrative arbitral decision on a collective agreement

PE (portaria de extensdo) — Administrative extension of collective agreements

PCT (portaria de condi¢des de trabalho) — Administrative regulation of employment conditions

As shown in table 8he number of collective agreements has declinesistently
since 2008 (except in 2010), but fell drasticaity2012 when only 28 agreements were
published, in contrast with the 104 collective @gnents reached in 208B8According to
the Report on Collective Bargaining for 201@repared by UGT. a comparison between
the figures for 2011 and 2012 show that the falthe number of collective agreements
started in the second semester of 2011 (e.g. #feermplementation of the Assistance
Programme) and went on in 2012, when the numbaigmements (referred to as “Total
ICRT” in the table) fell by 50 per cent.

The social partners indicate two reasons for thastit fall in the number of collective
agreements. The first is the economic crisis artseguent difficulties in negotiating
wages (this remains the main subject of collectiyeeementd) which make collective
bargaining less attractive. The second concernaeatepractices restraining the use of the
administrative extension of collective agreemeiitse limits imposed on the extension
supposedly make collective bargaining less attradtiecause the parties know that the
agreements will not be widely appli&.

The crisis in collective bargaining is thereforeidewt, and its importance is
recognized by the Government and by all the sqaehers.

Another significant conclusion that can be derifensim the above figures ithe
change in the predominant type of collective ages@s The traditionally preponderant
top-level branch and professional agreements (Q@ITALCT), pointed out in section 1 of

“® Source: Ministry of Economy and Employment, DGERT.
*LUGT: Relatério Anual da Negociacdo Colectiz®12, p. 5.
*2UGT: Relatério Anual da Negociacdo Colectiz®12, p. 11.

3 This was the opinion expressed by UGT, in the Viger given for the purposes of this paper, and ais@elatério
Anual da Negociacdo Colectiv@012, p. 9. CIP expressed the same opinion jporese to the research questionnaire
(pp. 9 and 10).
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this paper, have given way to plant-level agreeméAE), especially in 2012, where
12 AEs were issued as against 10 CCTs.

This may indicate a new tendency towards a morertteadized and specialized level
of collective bargaining. However, the social partntend to think that this situation has
also something to do with the negative effects loé timitations imposed on the
administrative extension of collective agreemesitsce the limitations only affect branch
and professional level agreemetits.

No articulated collective bargainifighas taken place despite the fact that the LC
allows articulatior{®

There also appears to e tradition of resolving differences of opiniontween
parties in regard to collective agreements andexilive bargaining by means of mediation
and arbitration No voluntary arbitration procedures in relatiancollective agreements
took place during the 2008 — 2012 period; admiatste mediation occurred in only one
case.

Finally, concerning administrative ruling on labaanditions, two conclusions are in
order.

First, the administrative direct regulation of labour catmhs (PCT) is exceptional
as a natural consequence of the development oéatio® bargaining over the years.
Secondly, and more importantithe administrative extension of collective agreesien
which was intensively used in the past, fell intthe years to 2012hus showing that even
prior to the Government Resolution on that issne(ctober 2012) the Government was
already adopting more restrictive criteria on egien in accordance with the MoU
prescriptions.

The results of this dramatic fall in the numbecollective agreements and of the new
approach to the administrative extension of callecagreements are more clearly shown
in figures 2 and 3. The graphs present the numbew~avkers covered by collective
agreements and the evolution in the relationshiwéen collective agreements and
administrative extension procedures.

* UGT: Relatério Anual da Negociacdo Colecti2912, p. 9

** Eurofound defines “articulated bargaining” as artimining system which implies a form of linking ween
collective agreements concluded at different baiiggi levels, such that a higher-level agreememg. (e national
agreement for a given sector) delegates detailpteimentation to lower-level agreements (companyeageats).

*® CPT has proposed other measures for inclusioollaative agreements in order to make them morétfle such as
procedural clauses and opt-out clauses (writterribaion, p. 13).

21



Figure 2. Number of workers covered by collective agreements in the private sector
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Figure 3. Collective agreements and administrative extension instruments,
2005-2012
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Sources: Ministry of Labour, Boletin do Trabalho e Emprego (BTE); UGT: Relatério Anual da Negociagéo Colectiva, 2012, p. 12.

As can be seen in figure 2, the number of workekgered by collective agreements
declined immensely from 2011 to 2012. According imdormation provided by the
Secretary of State for Employment, the number ofrkexs covered by collective
agreements fell 67.4 per cent and the number okeveraffected by remuneration changes
in collective agreements was -74.5 per cent lowmeR012 than in the previous year.
Similarly, the UGT has indicated that in 2012 thember of workers under collective
agreements was 26.5 per cent of the equivalent eumi2011%’

*"UGT: Relatério Anual da Negociagéo Colectiz®12, p. 3.
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It is not necessary to point out that these desliogincided with the drop in the
number of administrative extensions of collectigeegments, as can be seen in figure 3. If
the low level of union membership in Portugal (wel@0 per cent) is taken into
consideration, it has to be concluded that thetidréel in collective bargaining coverage
arises from the fact that the administrative extansf those agreements no longer plays
its traditional role in filling in the gap caused the low level of union affiliation.

An analysis of theontent of collective agreemerizn indicate how these agreements
are addressing the crisis.

The small number of agreements reached in the eaosyto 2012 is a clear sign that
collective agreements are not being used as institsnfor tackling the crisis. This
conclusion is reinforced by the fact that no cdllex bargaining took place in important
sectors of the economy, such as the constructtiles and clothing, shoes and leather,
and paper industri&sover the period.

Given the above situation, the field of investigatiin this area is quite limited.
Nevertheless, relying on information provided by tovernment and by the social
partners based on the analysis of collective agee&spublished in 2012 (including seven
new agreements and 16 global revisions of collectigreements already in foré&jome
clauses on various issues can be highlighted.

i. Security in employment and dismiss@here are clauses establishing preference
criteria for readmissions to new jobs in favourdigmissed workers during the year
following the dismissal.

ii. Atypical work In this area, one collective agreement goes durthan the LC as
regards situations where fixed-term contracts hogvad.

iii. Working-time arrangement<Clauses reinstating or changing flexible workiimge
arrangements in the form of working-time adaptabibr working time accounts
(banco de horgscan be noted. In one collective agreement, whieréble working-
time arrangements rely upon the agreement of the&kewcand the employer, an
enterprise in crisis is allowed unilaterally to wiecto apply a working time accounts
scheme.

iv. Workplace and mobilityln this area, some collective agreements haves ritexible
solutions than the LC.

v. WagesIn this area, the economic crisis resulted infthezing of salary adjustments
in all collective agreements in 2012, but in thev feollective agreements that
introduced changes to wages, salaries were redifcéd. addition, the absence of
negotiations has the effect of reducing salarieabge wage tables are usually fixed
for a period of 12 months, becoming out of daterafiat time.51

The above examples support the conclusion ablective agreements are not being
used as a tool to mitigate the crisishis is true in regard to such crucial issues tsniag
employment (by wage moderation, reductions in wagktime or temporary lay-offs),
improving productivity (for instance by strengthegithe link between wages and
productivity or by introducing changes in work ongaation, job definitions and
classifications), or fighting unemployment (for tawsce by promoting atypical forms of
work).

Under these circumstances, another conclusion @asdar. Since the data shows that
productivity is increasing, unit labour costs ahd monthly average income of employees

*® Source: information provided by Secretary of StateEmployment, in response to the questionnaire.
*¥ Source: information provided by the Secretary até&for Employment, in response to the questioenai
* UGT: Relatério Anual da Negociacdo Colecti2912, pp. 7-8.

*! More details can be found in the response of teereédary of State for Employment to the questiomn&iGT:
Relatério Anual da Negociacédo Colectj@012, pp. 8 and 9, provides the same information.
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are decreasing, and part-time work is growing, utstrbe concluded thanterprises are
adapting to the crisis not through collective bargag but either at the level of
employment contracts or, more likely, at an infortaael

In any case, collective agreements and the colkeeictors in labour relations are not
in control of this process.

34.2 Effects of the reformsalready introduced on collective
agreements and somerelated tension points

In regard to collective agreements, a brief analydithe effects of the reforms already
introduced in the law and the tension points thilitexist is in order.

As stated at the end of section 2 of this paperntlin points of the MoU that were
not implemented at national level are in the areaoflective bargaining and collective
agreements.

These gaps are noticeable in two areas:

= The recognition of workers’ councils as legitimateunterparts in collective
bargaining. National legislation accords this legitcy only to councils
empowered by the trade unions (Article 491, Nof the LC). The reform of the
LC following the MoU simply increased the numberesiterprises by lowering
the size requirement for that empowerment to engap with more than 150
workers (instead of the previous 500).

= The adoption of measures to promote the reguldacement of expired but not
renewed collective agreements, mainly by shortethiegralidity periods of these
agreements. In this area ho measures were takextianal level.

The Council of Ministers Resolution No. 90/2012 @hiimposed representative
criteria as conditions for the administrative esien of collective agreements (PE),
thereby applying one of the MoU proposals, is fgcstrong opposition from the social
partners.

It might not come as a surprise that the above &nens are at the core of the
Portuguese collective bargaining system and hagedamany doubts and differences of
opinion over the years.

As to the granting of competence to workers’ councils or oth&orkers’
representatives to conclude collective agreemarspendently of trade unions, this is a
problem that came to light at the time of the apptaf the first LC (in 2003} and
divided the opinions of the authorities, socialtpars and experts. Some were in favour of
this solution, considering it an adequate tool fmomoting plant-level collective
agreements and for legalizing the atypical colectigreements already in place. Others
considered the solution a breach of the PortugGesstitution. Their reason for this arises
from the fact that the Constitution accords compegeto conclude collective agreements
only to the trade unions; their view is that then€itution has to be changed for this
solution to be implementéed.

The problem has not been solved since, and thé@olow laid by the LC does not
solve it either, because agreements are often edaeithout a delegation of competence
from the trade unions or even against the wishebaesge unions. Nevertheless, workers’
councils and employers at plant level continueign stypical collective agreements and

*2The Project for the LC of 2003 contemplated a ngve bf collective agreemerddordo geral de empreyéhat could
be signed at plant level by the workers’ councilepeindently of the trade union. However, this propfseatd the
strong opposition of the national federations afler unions at the Conselho Permanente da ConaeBagial (Council
for Social Concertation) and was abandoned.

%3 For more details on this discussion, see Maria PsaRo Palma Ramalhblegociacéo Colectiva Atipica ¢iZ3 and
ff.
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these are often more flexible than regular colectagreements, especially top-level
branch and professional agreeméfits.

Under these circumstances, a more dynamic colleté@rgaining should be promoted
at plant level. Otherwise, the situation risks gunhg to be beyond the control of the
trade unions>

The second problem is also related to thaamics of collective bargaining in
connection with the renewal of collective agreemmendere again, the Portuguese
collective bargaining system has always faced acstral dilemma between avoiding
unregulated situations caused by the expiry of Hedive agreement without a
replacement and the need to promote the regulawanof these agreements in order to
make them more adaptable to new circumstances.

In this regard, the LC has already established somasures to prevent collective
agreements from being kept in force for too longtipde 501). These measures were
reinforced by the MoU and should be considerednimiementation in order to ensure the
regular renewal of collective agreements.

As regards thenew limits imposed on the administrative extensiéncollective
agreement$PE), as stated earlier, the new rules are noimdasirong opposition from the
social partners, with the exception of CAP.

The opposition has two arguments. First, the PE€ansidered by the social partners
an essential instrument for promoting equal empkymconditions in a branch or
profession, thus promoting competitiveness betveeenpanies. Second, the partners think
that the limits imposed on the PEs have a negafifeet on collective agreements as they
Weak(rasrg interest in concluding agreements that waodt be applicable to the entire
sector.

CAP is the exception among the social partnerapfiroves of the limits to the
extension practices now imposed. For CAP, extengimcttices make the collective
bargaining system atrtificial, since it relies ommawistrative decisions rather than on the
will of the relevant partner¥.

The opposition of the social partners to the imjasiof limits is understandable
because of its immediate and drastic effect onwtbdd of workers, as figures 2 and 3
clearly show. Nevertheless, it is up to the sqo#tners to choose whether to keep in force
a system which makes the high coverage of collectigreements possible by an
administrative provision (though it does not proenddffiliation with representative
organizations, since affiliation is not necessamyldenefiting from collective regulations)
or whether to develop a system more based on theipation of stakeholders in their
respective associations.

A final point of tension is the opposition of thecgl partners to the methods used by
the law when imposing austerity measures, suchedacmng severance payments for
dismissal or lessening compensation for overtimekwbhe law gives immediate effect to
these measures over collective agreements and cardgractual clauses providing more
favourable conditions. As stated in section 2 @ teport in regard to Article 7 of Law

> Some comparative examples of the two kinds of letijun are given in Maria Do Roséario Palma Ramalho,
Negociacao Colectiva Atipica ¢i62 and ff.

%% |n this context the CIP, in its response (p. X2jhe questionnaire for this paper proposes agehém Article 56,
Nos. 3 and No. 4 of the Portuguese Constitution lawalvorkers’ representatives other than trade untonsonclude
collective agreements. As is to be expected, ther&ihns of trade unions strongly oppose giving woskcouncils
this right (CGTP’s written response to the questirm p. 12 and opinion expressed by the UGT atritegview for
this paper).

* SeeUGT: Relatério Anual da Negociagéo ColectiZD12 pp. 12 and ff. In their responses to the ¢L@stionnaire,
CIP (pp. 9-10), CCP (p. 5), CTP (p. 4), and CGTPL§).also expressed the same opinion.

" CAP’s written response to the ILO questionnaire,.p. 2
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4.

No. 23/2012, the law declared more favourable ctilte and contractual clauses null and
void or suspended.

The above has led the trade union federation C@T&nhounce that it will argue
before the ILO that the provision does not compihw.O Conventions 87, 98 and 157.

Closing remarks

Some conclusions on various aspects of employnmemtand collective bargaining in
relation to Portugal’s current crisis and austgpitjicies have been presented earlier in this
paper. These closing remarks are therefore detddgreoncise and are especially intended
to generate discussion on the subjects coveredn Aw other sections of this paper, the
opinions expressed are entirely those of the author

As regards employment law in the strict sense, plaiper agrees with the social
partners that the reason for the current crisis du# stem from the legal provisions on
employment contracts but from other factors. Prgpaidressing these other factors will
have a positive impact on the employment rate hadlynamics of employment relations.

However, the situation is not the same in regarthéoregulation of labour contracts
and to atypical work forms. Where the employmenttiart is concerned, the Portuguese
regulatory system is already flexible and in linghwthose of other European countries in
sensitive and important areas like job classifaratand workplace, transfers and working
time arrangements.

There is, of course, always room for improvemespeeially in regard to dismissal
and remuneration schemes, and some tension poaws to be dealt with (such as
minimum wages). However, all in all, the most intpat tools to deal with the crisis are
already in place.

However, where atypical labour contracts, i.e.dixerm and temporary agency work
contracts, are concerned, the legal provisionstdterery strict. This strictness reflects the
traditional opposition of workers to precariousdabarrangements.

Nonetheless, it is not necessary to underlinerttporitance of atypical work forms as
a tool for fighting unemployment. The introductiohmore flexibility in the provisions for
atypical forms of work and especially fixed-terrmtacts should be considered, as well as
other measures to promote the use of these cantvtgdhe employers (for instance, fiscal
or social security benefitsj.

The Portuguese employment rate at present (17.6gu)y and the lack of success of
the active employment policies implemented so &ar.evidenced by the statistical data
presented above, make this action imperative.

Where industrial relations and more specificallYlemive bargaining and collective
agreements are concerned, the legal system stilsneome changes in order to become
more representative, more dynamic and more adaptBbksible measures to attain those
objectives are discussed below.

The importance of a more representative collecligeeement system is undeniable.
The strong legitimacy of both parties in negotiasias material to the success of those
negotiations and a guarantee of social peace inntpéementation of the agreements
reached through them.

The legitimacy of the parties in collective bargaghcan be promoted by restricting
the administrative extension of collective agreetsiea measure that is already in place
but which has generated so much resistance fromstioeal partners. However, the

%8 http://www.cgtp.pt//images/images/2013/02/QUEIXAOIT_2if.p
* This view was also expressed in the written configioudf CCP (p. 6).
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restriction can be made more attractive by comlinih with other measures like

introducing legitimacy requirements for the partigs collective bargaining at the

beginning of the process to guarantee the genppdicability of any agreement reached.
Alternative systems for controlling the extensidncollective agreements could also be
put in place, such as one giving the partners i to oppose the extension not only
formally but also with practical effect. Providduey are in conformity with national and
international legislation, these and other meassiesld be considered.

As to the promotion of adaptable collective agremisiecapable of rapidly adjusting
to changes in the labour market or in economidranicial conditions, it can, in fact, be
achieved (if the constitutional obstacle is remQvied the admission of other workers’
representatives aside from the trade unions irgsylstem, as proposed in the MoU. Being
at the plant level, such representatives would lmsec to the enterprise and its
management and therefore better prepared to atmepbrary changes and arrangements
in collective agreements.

However, the same results could be achieved byr atieans such as collective
bargaining at various levels, including the plawel, while remaining under the control of
the trade unions and therefore more independenthef employers. Such means should
also be considered.

Finally, as to the dynamics of collective agreemmgtihe problems related to the
continuing validity of expired but not replaced leative agreements still have to be dealt
with by the law.

In fact, means must be found to ensure the regidptacement of collective
agreements by new ones. New agreements must algivdre the freedom to change the
level of protection granted by previous ones, eithye increasing that protection, if the
conditions allow it, or by reducing accrued rigliftsecessary. If this does not happen,
collective bargaining is at risk of going into plgisas. Similarly, collective agreements will
be in danger of becoming obstacles to labour mrlatrather than useful instruments for
regulating them. It is the author’s view that irstarea there is still a great deal to be done.

Finally, it is essential to underline the importaraf the participation of the social
partners in all procedures dealing with the crigisl at various levels. These include the
tripartite mechanisms for social dialogue to discarsd negotiate measures to deal with the
crisis; collective bargaining at all levels; anditral procedures to settle industrial
disputes.
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